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Fifty years ago this month—December 3. 
1892——The Corporation Trust Company of 
New Jersey was chartered. It was the first 
company in the CT system. and the first 
company organized to furnish lawyers with 
assistance in organizing or qualifying cor- 
porations in states outside their own and 
to furnish statutory representation for such 


corporations. 


A half century has passed and in that 
half century the Corporation Trust system 
has expanded until it covers all the states 
in the Union and all the provinces of 
Canada. but has never grown away from 
the job it was organized for: today it num- 
bers the corporations it represents by the 
thousands, but its policy is still and always 
has been that laid down by its founders 
to render its services to corporations only 


through each corporations own lawyer 
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ALCOHOLIC BEVERAGE TAXES 


In Two Installments 


By ROY G. BLAKEY ™ and GLADYS C. BLAKEY 


HEN sale and manufacture of alcoholic bev- 

erages was made legal by the repeal of the 

Eighteenth Amendment ! to the United States 
Constitution, December 5, 1933, the states were faced 
with two types of problems: (1) preventing abuses of 
the business that existed prior to the prohibition era as 
well as those that made possible the repeal of prohibition, 
and also (2) securing revenue much needed in the de- 
pression era. 

Two states, Kansas and Oklahoma, still forbid the 
sale and manufacture of liquor with over 3.2 per cent 
alcohol by weight except for medical, scientific and 
industrial purposes and one state, Mississippi, puts the 
maximum alcohol content at 4 per cent by volume. 
The other forty-five states and the District of Columbia 
have imposed various rates of licenses, levied many 
excises, and some have even gone into the business of 
selling alcoholic beverages at wholesale and retail. 
The Federal Government has continued its excises on 
distilled spirits and malt beverages. 

Before prohibition excises on alcoholic beverages 
were exclusively federal; the states contented them- 
selves with licenses only. The federal excises are higher 
than before 1918 and, with the addition of state taxes, 
the aggregate levies on liquors have been multiplied. 

The Federal Government collected over four times 
as much revenue from liquor in 1942 as in 1915 (fiscal 
years) ; the states collected more than ten times as much, 
though the complete data for 1942 are not yet available. 

Revenue features of licenses and excises were con- 
sidered of somewhat secondary importance when pro- 
hibition was repealed. The following statement was 
presented before the Joint House and Senate Commit- 
tee on Intoxicating Liquors by the Interstate Commis- 
sion on Conflicting Taxation in 1933: 


social implications of repeal of the 18th amendment 
greatly outweigh in importance the revenue aspects of repeal; 


*The authors are glad to acknowledge the assistance of federal 
and state tax officials and several tax research organizations for 
furnishing data; the Graduate School of the University of Minnesota 
for supplying a small fund used mainly for expenses of corre- 
spondence; and Mr. Howard T. Jones, General Counsel of the Dis- 
tilled Spirits Institute, who was very helpful in checking the 
manuscript and offering suggestions. 

** Professor of Economics, University of Minnesota. 

’The Eighteenth Amendment of 1919 provided for national pro- 
hibition. It was repealed by the Twenty-first Amendment of 1933. 


Tax Rates on Alcoholic Beverages ' 
(Compared with prior law) 
Estimated 
revenue 
increases 
Rate of Tax over prior 
1942 Prior law 
Rate law (Millions of $) 


$6.00 $4.00 $244.3 
7.00 6.00 61.8 


Commodity Measure 


Gal. 
Bbl. 


Distilled spirits ..... 


Wines— 
Less than 14% alcohol 10 08 
14 to 21% alcohol..... Gal. 40 30 
21 to 24% alcohol . Gall. 1.00 65 
Sparkling wines 4 pt. 10 
Liqueurs, cordials, etc.. ... 07 
Artificially carbonated. pt. 05 035 

Special Taxes (liquor 
occupations) 

Total” ae 

Other 1942 Revenue Act Taxes Cor- 
poration Income, Excess-profits. .. 

Individual Income 

Individual Victory Tax.... 

Less post par credit... 

Tobacco Taxes? .... 

Miscellaneous 


11.6 


Total 


Percentage of total increases from liquor taxes 
Percentage of total increases from tobacco taxes 
Percentage of total increases from income taxes .. 
Percentage of total increases from individual taxes 
Percentage of total increases from victory taxes ....... 
Percentage of total increases from miscellaneous taxes 


1U, S. Treasury Dept. Division of Research and Statistics. 
2? Excluding non-recurring floor stock taxes. 
3 Excluding non-recurring decrease under Conference agreement. 


“(2) that taxes on alcoholic liquors as well as the taxes and 
license fees upon the traffic in such liquors should be so devised 
as to promote temperance, and at the same time to discourage 
illicit trafficking in such beverages.” ? 


No pattern of state procedure was ready, however, 
with evidence that it could produce large revenues and 
at the same time eliminate the bootlegger and reduce 
temptations to excessive consumption. Even after 
nine years of experience there is still inadequate evi- 
dence to prove just what feasible combination of fed- 
eral, state, and local taxes, licenses and regulations 
would be best, all things considered. For one reason 


273d Congress, Interim, 1-2 Session, 1933, Joint Hearings on 
Intoxicating Liquors. 
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or another, however, consumption of legally manu- 
factured and distributed alcoholic beverages is much 
less than in the pre-war era except for wine, consump- 
tion of which was always comparatively small. 

Never the less in the nine years since the passage 
of the Twenty-First Amendment, the liquor industry 
has again become enormous. In 1940 an officer of 
the United States Alcohol Tax Unit estimated that 
over 1,229,000 people earned their livelihood directly 
from the manufacture and sale of alcoholic beverages. 
In the average year American consumers spend for 
such beverages approximately $3,000,000,000, of which 
somewhat more than one-third goes to Federal, State 
and Local governments for licenses and taxes, about 
one-third for wages and salaries and about one-third 
for raw material, transportation, barrels, bottles, ad- 
vertising and other costs.* For whiskey, taxes prob- 
ably represent about fifty per cent of the price paid 
by the purchaser.‘ 

This billion dollars from alcoholic beverages is one 
of the four most important sources of all United States 
governmental revenue—federal, state and local. Only 
three taxes bring in greater revenue for all three levels 
of government—property, income and pay roll taxes.® 


Federal Liquor Taxes 


Federal liquor excises are comprehensive and heavy. 
Prior to the national prohibition era the Federal Gov- 
ernment did not tax malt beverages but it has done so 
since 1933. For years before 1917 the federal tax on 
whiskey was $1.10 a gallon. In 1917 the rate was in- 
creased to $3.20; in 1919, to $6.40. The rates from 
1919 to 1933 are not important because that was the 
prohibition era. In 1934 a tax of $2.00 per gallon was 
imposed. It was increased to $2.25 in 1938, to $3.00 
in 1940 and to $4.00 in 1941. Further increases to 
$6.00 are provided in the Revenue Act of 1942. These 
taxes are the most productive of the federal liquor 
taxes, representing about 56% of liquor revenue in 
1940. Taxes on wines and cordials are unimportant 
from the fiscal point of view. Federal revenue from 
taxes on malt beverages were increased from $1.00 to 
$1.50 a barrel in 1914, to $5.00 in 1917 and to $6.00 a 
barrel in 1940. The Revenue Bill of 1942 provides 
$7.00 a barrel. Inasmuch as all states impose excises 
in addition to the federal tax, these high federal rates 
are of great importance. The combined burden cre- 
ates a serious problem of law enforcement. This will 
be considered at the conclusion of this study. 

The revenue from these excises is very important 
from a fiscal point of view. Federal yields over a 
period of years are shown in the accompanying graph 


3 Duke University, Symposium on Alcoholic Beverage Control, 
Law and Contemporary Problems, Spring, 1940. 
‘W.H. Hamilton, Prices and Price Policies, p. 422. 
5 A pay roll tax is really a type of income tax. 
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and in Table 1. The amounts represent the greatest 
production of any federal excise on consumption 
goods. Asa percentage of total tax revenue the yield 
was comparatively stable from 1937 to 1941, even 
though the amounts in dollars increased enormously. 
The great increase in alcoholic beverage revenues in 
fiscal 1942, however, did not keep pace with increases 
in other federal revenues for defense purposes, hence 
liquors’ percentage of the total federal tax revenue 
declined sharply. 


Table 1 
Alcoholic Beverages—Internal Revenue Receipts’ 
Distilled * Fermented Malt 
Year Spirits Wines Beverages Total 
1915*.. $144,619,699 $ 79,328,947 $ 223,948 646 
1920 ” 97,905,276 41,965,874 139,871,150 
1925*.. 25,902,820 1,954 25,904,775 
1930? 11,695,267 er ; 11,695,267 
1935... 188,678,027 $ 6,779,816 215,563,879 411,021,722 
1940 .. 348,417,090 8,058,879 267,776,187 624,253,156 
1941 .. 487,753,721 11,423,437 320,691,818 819,868 976 
1942... 654,522,000 23,986,000 369,657,000  1,048,165,000 


1 Annual Reports of the United States Treasury 1915-1941; data 
for 1942 from Tax Research Division of the Treasury Department. 
The figures for 1920-1930 cover the prohibition era. 

? Figures for ‘‘distilled spirits’’ include ‘‘wines’’ for these years. 


State Liquor Taxes 


State methods of taxation will be summarized briefly. 

State taxes on alcoholic liquors are of two kinds: 
(1) gallonage taxes on amount and kind of liquor sold 
and (2) licenses for retail and wholesale distributors, 
including hotels, clubs, and restaurants. Fifteen 
states secure revenue also from the operation of stores 
as a public monopoly, and one, Wyoming, has a 
monopoly of selling at wholesale. Every state that 
has a license control system for retailers imposes an 
excise tax. All of the states operating their own stores 
impose excises on beer. Six states ® have a tax on wine 
also and seven’ have special excises on distilled spirits. 
Twenty-two states have sales taxes on all retail sales, 
and some of them do not exempt alcoholic beverages. 

Gallonage taxes are usually graduated according to 
the alcoholic content. A common practice is to 
classify liquors as vinous, malt, and distilled. The 
rates on vinous liquors and wines usually follow fed- 
eral practice in dividing at 14 per cent and 21 per cent 
of alcohol, since 14 per cent is the maximum reached 
by natural fermentation, and 21 per cent the maximum 
reached with the addition of sugar. For higher alcoholic 
content a fortifying agent such as brandy must be added. 

Rates on malt beverages vary from a minimum of 
2 cents a gallon, or 62 cents a barrel in six states to 
a maximum of $6.61 in Mississippi. In California the 


6 Michigan, Ohio, Oregon, Pennsylvania, Vermont, and Wyoming. 

7 Maine, Montana, Ohio, Pennsylvania, Vermont, Washington, and 
Wyoming. 

$In so called ‘‘fortified’’ wines, grape brandy is added to the 
natural wine to arrest fermentation and preserve the desired sweet- 
ness, according to the Distilled Spirits Institute. 
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excise on natural wines is only 1 cent a gallon and 
that on champagne 24 cents a gallon. [Illinois rates 
on such wines are 15 cents and 40 cents; Wisconsin 
rates, 5 cents and $1.00. Maine taxes all wines 50 cents 
a gallon. Excises on distilled spirits range similarly 
from a low rate of 40 cents a gallon in Nevada to 
50 cents in Illinois and Rhode Island ; 60 cents in North 
Dakota; 70 cents in Tennessee; 80 cents in Wyoming 
and Nebraska ; 95 cents in Maine; $1.00 in Connecticut, 
Georgia, Indiana, Minnesota, New Jersey, and Wis- 
consin; $1.12 in Arkansas; $1.28 in Texas; $1.50 in 
New York and South Dakota ; $1.60 in Colorado ; $2.00 
in Delaware and Vermont; and $2.40 in Florida. A 
few base the excise on retail price. This is the prac- 
tice in Idaho, Maine, Montana, North Carolina, Vir- 
ginia, and Washington. 

In 1941 several states increased the tax on distilled 
spirits, notably Illinois, South Carolina, and Texas. In 
Idaho a 20% tax was levied on goods sold at state 
stores. North Dakota provided that the transactions 
tax on spirits be increased from 8% to 12Y%4%. 

Licenses are also on a sliding scale. For retailers 
they are usually graduated according to the popula- 
tion of the city ; for brewers or manufacturers, accord- 
ing to the kind of liquor manufactured. In some states 
the retailer’s license is more if liquors are consumed 
on the premises than if sold for consumption elsewhere. 
Special licenses also are usually required for railroad 
dining cars, hotels, clubs and often for drug stores. 

A few examples of such fees illustrate the variations 
between states and between industries within the 
state. New York requires a fee of $1000 from apple 
brandy distillers, $7500 from other distillers, $5500 
from rectifiers, $2500 from brewers. [Illinois license 
fees for manufacturers vary from $500 for wine and 
beer to $2500 for liquor. Fees for retailers are $150. 
Minnesota fees for manufacturers of liquor are $2500; 
for manufacturers of malt beverages, $500. A license 
fee of $3000 is required of Delaware brewers and 
Massachusetts distillers and brewers. A fee of $2000 
is required in Indiana for distillers; in South Carolina 
for spirits and wine wholesalers; and in Vermont for 
rectifiers and manufacturers. A fee of $1000 is re- 
quired for Connecticut distillers, Colorado rectifiers, 
Maryland distillers and brewers, Michigan distillers, 
and Wisconsin wholesalers and rectifiers. Smaller 
amounts are charged in other states. For instance, 
the Arizona fee for distillers and brewers is $350; that 
of Iowa for brewers is $250; that of Oregon for dis- 


tillers is $100.° 
State Monopolies 


State liquor monopolies of retail sales of packaged 
liquor are operated by Alabama, Idaho, Iowa, Maine, 


. ® Distilled Spirits Institute, Public Revenues from Alcoholic Bever- 
ges, 1941, 
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Michigan, Montana, New Hampshire, North Carolina, 
Ohio, Oregon, Pennsylvania, Utah, Virginia, Wash- 
ington, and West Virginia. Vermont has a partial 
monopoly in that it imports all spirituous liquors and 
retails through state agencies. The Wyoming Liquor 
Commission is the sole distributor in that state of 
intoxicating liquors at wholesale. This is the only 
state that has this plan. The Delaware law permits 
the Liquor Commission to operate stores and ware- 
houses and to blend and bottle liquors, but, so far as 
is known, it does not do so. 

States went into the retail sale of liquor for several 
reasons; the most important was social and moral, 
another was fiscal. After the repeal of prohibition 
many dreaded the return of the old type saloon. This 
institution was often owned by the “whiskey trust” 
or, in some other way, it was “tied” to a producer or 
wholesaler and as such was used to encourage liquor 
consumption.’° It was considered the center of evil 
in many atownandcity. Doubtless, increase of drink- 
ing among women was also a factor in the trend 
toward abolishing “on sale” liquors. 

State stores could reduce some other objectionable 
features such as advertising and sales promotion. 
Hours of sale also could be easily regulated; prices 
could be controlled. On the other hand, charges are 
made of corruption, inefficiency, favoritism. Com- 
plaints are made that hours of business are too short, 
thus favoring bootleggers and discouraging tourists. 
In one state it was said that little known brands were 
bought, which consumers refused to buy. In order 
to get rid of them, bartering was conducted with the 
distillers.™ 

The state stores do not operate in the same way in 
every state. In Alabama, Idaho, Iowa, North Caro- 
lina, Oregon, Utah, Virginia, Washington, and West 
Virginia the stores sell packages for consumption 
elsewhere. In the other states both packages and 
drinks are sold. 


From the fiscal point of view, state administrators 
saw an opportunity to profit from the sale of alcoholic 
beverages. Some states impose an excise also and, as 
stated, several collect a sales tax also. The profits 
from state stores are shown in Table 2. For most 
states they do not seem to have been very important. 
Pennsylvania is an exception, with $18,000,000 in 
1941.12, Michigan received the next largest amount, 





10 “The primary objection to the tied house is that it results in 
the maintenance of more outlets than the community needs with a 
resulting increase in cut-throat competition and high pressure 
sales.’’ Council of State Governments, Preliminary Report on Inter- 
state Cooperation in Liquor Regulation, p. 5. (1938). 

11W. H. Hamilton, Price and Price Policies, p. 417. 

12 These profits, reported as over $21,000,000, were condemned as 
“exorbitant and unconscionable’’ by the president of Pennsyl- 
vania Alcoholic Beverage Study, Inc. ‘‘A fair profit should not 
exceed $16,000,000.’’ He pointed out that this sum excluded $9,769,121 
from the 10 per cent emergency sales tax on liquor. New York 
Journal of Commerce, April 24, 1942. 
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$12,149,231, followed by Virginia with $6,317,000. The 
smallest profit total was in Wyoming, $313,141.” 

[In a few states stores are permitted only in places 
approved by local government units. In North Caro- 
lina, for example, the stores may be operated only in 
counties voting for them and, in fact, in this state 
the counties operate the stores under state supervision. 
In Michigan licenses for premise consumption may 
be issued only with approval of local legislative bodies. 
The Alabama law requires county approval for loca- 
tion of a store. 





































Federal Revenue from Liquor Taxes 
1913—1942 


OLL ARS AMOUNT IN DOLLARS OLLAR 


1,100 o : eo 





PERCENTAGE OF TOTAL TAX REVENUE 


120 
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One of the important problems confronting state 
stores is that of profit. Shall the state use these stores 
to help out the fiscal situation, or should prices be 
reduced to a minimum? Federal taxes have compli- 
cated this problem greatly because they have forced a 
high price on distilled liquors. 

The State of Washington has a unique provision 
for regulation of profits. Prices are adjusted to keep 
the percentage profits of the stores at 35%. Virginia 
stores considered a 50% mark-up on cost as normal 
retailers’ profit before the 10% additional state sales 
tax and the 1940 advance in federal tax. So great was 









13 Cost of goods sold and costs of operation are shown in Public 
Revenues from Alcoholic Beverages, 1941, Distilled Spirits Institute. 
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the decline in sale of low-priced 80-proof items that the 
board, after consultation with the governor, reduced 
the profit percentage on them to 334%. This made 
it possible to sell such spirits at 55, 61, and 66 cents 
a pint, prices that were comparable to those of neigh- 
boring states and which therefore increased sales of 
goods. Another readjustment in prices was made 
after the 1941 federal tax increase. On the 80-proof 
items the mark-up was reduced to 25%, and the gen- 
eral mark-up on spirits was reduced from 50% to 40%. 
The profit percentage on wine remained at 334%. 

Vermont has developed its profit plan to promote 
sale of better grades of spirits. The mark-up varies 
between 40% and 60%, inversely according to pur- 
chase price, that is, the higher mark-up is applied to 
goods of lower purchase price. Minimum prices are 
70¢ a pint, $1.40 a quart. This state and the State of 
Maine do not expect to earn more than nominal prolits 
from their stores. 
excise." 


Revenue is mostly from the state 


State versus Local Control 


As many local units, especially cities and towns, 
were accustomed to receiving revenue from liquor 
licenses in pre-prohibition days, they expected this 
source to be theirs after repeal. Similarly, some units, 
especially counties that had been “dry” before 1918, 
did not wish to have liquor sold in their communities 
after 1935. It is evident, therefore, that few state 
administrators have complete control. Twelve states 
permit this officer to issue licenses without consulting 
local authorities. They are California, Connecticut, 
Delaware, Idaho, Iowa, Ohio, Oregon, Pennsylvania, 
South Carolina, Utah, Washington, and West Vir- 
ginia. The other states permit county and municipal 
participation. 

Local option as to whether a local unit shall be “dry” 
or “wet” is permitted in Alabama, Arkansas, Colorado, 
Connecticut, Delaware, Florida, Georgia, Illinois, 
Kentucky, Louisiana, Maine, Maryland, Massachu- 
setts, Michigan, Minnesota, Missouri, Montana, Ne- 
braska, New Hampshire, New Jersey, New Mexico, 
New York, North Carolina, Ohio, Oregon, Pennsy! 
vania, Rhode Island, Tennessee, Texas, Vermont, Vir- 
ginia, Washington, West Virginia, and Wisconsin. 

According to reports published by the Distilled 
Spirits Institute local option elections were held in 
1941 by 564 municipalities and counties. No change 
was made in 406 of these units; that is, 181 remained 
wet and 225 remained dry. Twenty-seven units shifted 
from dry to wet and 131 became dry. The net dry 
results were 104 units with aggregate population of 


255,271. Important dry gains according to population 


1% Journal of Commerce and Commercial, January 24, 1941. 
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were in Alabama, Arkansas, Illinois, Kentucky, Ohio, 
and Virginia. The largest wet gains were in Georgia 
and Tennessee.” 


Administration 


The problem of excise and license rates resolves 
itself into finding how the maximum revenue can be 
secured with the minimum of evasion. Difficulties of 
enforcement are enormous, especially if the tax is 
higher in one state than in those surrounding it. The 
art of bootlegging with all its attendant evils did not 
disappear with the repeal of prohibition. 


Interstate liquor shipments constitute one of the 
big problems. As such commerce can not generally 
be taxed, the states have had difficulty in reaching 
such liquor. The Twenty-First Amendment gave the 
states broad powers, even to keep out liquor if the 
state was dry.!® It has been interpreted as supersed- 
ing the commerce clause. “Each state is a sovereignty 
in its own right.” '7 For example, in 1939, the United 
States Supreme Court upheld an embargo established 
by Michigan against importation of liquor from 
Indiana and about eight other states.** Missouri had 
also enforced a similar embargo. 


The Court went even so far as to uphold a Kentucky 


‘law that required a company doing interstate business 


entirely to procure a Kentucky common license before 
it could transport Kentucky liquor.’® 


Commenting on these decisions, Professor Brown 
wrote: 

“The states may prefer their own products by subsidizing 
exportation, may restrict or even embargo similar products 
of other states, and may enforce their rules, including any 
taxes which they please to impose, by establishing ports-of- 
entry, through which all out-of-state liquor must be taken, 
and where it can be inspected and the taxes thereon collected 
before the shipment is allowed to proceed. This means that 
trade barriers as to liquor are legal, practically without 
limitation.” ” 

Because of this negation of the commerce clause 
interstate comity is more important in the field of 
liquor administration than in any other. Administra- 
tors in New York and New Jersey emphasize the 
importance of codperation between the states in giving 
information as to imports and exports. New York 
State has provided to other states data regarding trans- 





1% Annual Report, Distilled Spirits Institute, 1941. 

16 Sec. 2 reads: ‘“The transportation or importation into any State, 
Territory or possession of the U. S. for delivery or use therein of 
intoxicating liquors, in violation of the laws thereof, is hereby 
prohibited.”’ 

17 Council of State Governments, Preliminary Report on Interstate 
Cooperation in Liquor Regulation, p. 1. (1938). 

18 Indianapolis Brewing Co. v. Liquor Control Commission, 59 Sup. 
Ct. 254. This reaffirmed the decision in State Board of Equalization 
v. Young’s Market Company, 299 U. S. 59 (1936) in which a $500 
license fee imposed by California for the privilege of importing beer 
into the state was held not to be a violation of the Commerce 
Clause in view of the 21st amendment. 

19 Ziffrin v. Martin, 308 U. S. 509. (1939). 

*® Robert C. Brown, ‘‘The Legal Aspects of Trade Barriers.’’ 
Bulletin National Tax Association, January, 1940, p. 100. 
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actions between dealers in that state and also as to 
clearances at the United States Customs House. 

Representatives of the industry, speaking before the 

National Tax Association, emphasized three points: 
(1) “In any heavily taxed industry it is fatal to ad- 
ministration if any part of the commodity should slip 
through without being subjected to the tax”; (2) one 
tax is better than several imposed by different levels 
of government; and (3) state restrictions on out- 
of-state products are inimical to good administration.”" 
These problems of evasion and interstate commerce 
have been considered by the regional conferences held 
by the Federation of Tax Administrators and by Na- 
tional Conferences of State Liquor Administrators. 
Representatives of the liquor industry and of the 
Federal Government are also interested in these ad- 
ministrative problems and take part in such conferences. 

An adequate discussion of various devices that states 
have adopted, such as stamps, crowns, and tax bonds, 
etc., to insure good administration would be much too 
detailed for a study of this type. It should be empha- 
sized, however, that eternal vigilance is the price of 
tax enforcement. 

Uniform regulations are very desirable and have 
been sponsored by the National Conference of State 
Liquor Administrators. This organization does not 
include states that operate their own stores, since their 
problems are different. The states in the liquor busi- 
ness formed their own organization in 1938, the 
National Alcoholic Beverage Control Association. 
Unfortunately legislative enactment of the uniform 
regulations agreed upon by these associations has been 
slow, partly because legislators were seldom present 
at the meetings. To remedy this for one section of 
the country, a regional conference was held in New 
York City in 1938. This was attended by state legis- 
lators and administrators from New Jersey, New York, 
Pennsylvania and three New England states, as well 
as by federal officers. As a result, measures were 
drafted for introduction into the various legislatures. 
Problems discussed at this and similar conferences 
elsewhere have included importation limits for indi- 
viduals, labeling, advertising and regulation of traffic 
in liquor warehouse receipts. 

The Preliminary Report on Interstate Cooperation 
in Liquor Regulation recommended the passage of 
reciprocal or conditional legislation, that is, acts which 
go into effect upon passage of similar legislation in 
other states. Reciprocity could also be achieved by 
giving the administrator power to issue reciprocal 
regulations. A third method is by compacts, or “defi- 
nite agreements among a group of states entered into 
with the consent of Congress.” 


(Turn to page 745) 


213. M. Doran, Proceedings of National Tax Association, 1936, 
p. 26. 













PRACTICE AND PROCEDURE 


Before Wisconsin Board of Tax Appeals 


By HARRY SLATER* 


governmental activity is a fundamental attribute 
of executive power, because basically the con- 
fidence and faith which a citizen reposes in his govern- 
ment, especially when the administration of an essential 
law is involved, depends substantially upon the rea- 
sonable attitude as well as the fairness exhibited by 
the person or persons charged with the serious duty 
of enforcing economic laws. Respect for and con- 
scientious adherence to fiscal laws can best be obtained 
when the general public is satisfied that tax assess- 
ments are grounded in legality, equality, and impartiality. 
The premise is well established that one cannot 
successfully be at once both a prosecutor and an im- 
partial judge and efficiently and conscientiously carry 
on the serious responsibilities of that dual role when 
assessing or collecting a tax, and conversely, upon an 
appeal, when attempting to review and determine 
judiciously and neutrally the propriety and validity of 
the particular tax assessment in controversy. When- 
ever such contradictory authority is vested in one ad- 
ministrative agency of government, it becomes speedily 
manifest that a satisfactory judicious review of assess- 
ments does not obtain. States endeavoring to delegate 
that incongruous power to a single administrator or 
statutory agency have discovered a visible and press- 
ing need for completely separating those irreconcilable 
functions. Through appropriate statutory action these 
states have divorced the purely administrative func- 
tions, formerly combined with the judicial functions 
and performed by the same agency, from those which 
by their inherent nature and characteristics are in- 
trinsically judicial. They have established independent 
agencies of state government, delegating to these quasi- 
judicial instrumentalities the power to determine the 
legality of assessments made by the administrator. 
As early as 1924 the federal government found that 
there existed a necessity for the separation of adminis- 
trative and judicial functions in its tax framework. 
That year when it enacted the Revenue Act of 1924, 
Congress created the Federal Board of Tax Appeals. 
The decisions of the Board and of the United States 
Courts or Appeal constitute vital and authoritative 
interpretations of law in the federal tax field. 


‘ DMINISTRATIVE impartiality in all spheres of 
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A primary reason for establishing the Board was to 
provide for an independent tribunal which would re- 
view before payment and in a judicial manner the 
additional tax liabilities asserted by the federal gov- 
ernment against its taxpaying citizens. The statutes 
in substance describe the Board as an independent 
agency in the executive branch of the government, but 
the Board is entirely separate and distinct from the 
operations of the Treasury Department. By virtue of 
its particular procedural activities, as well as its pur- 
poses for existence, the United States Board of Tax 
Appeals may be compared to a tax court. (Section 
504 of the 1942 Revenue Act changes the name of the 
Board: to that of “The Tax Court of the United 
States”.) Fundamentally it is an executive or ad- 
ministrative board exercising judicial or quasi-judi- 
cial powers in the field of taxation. 

The Federal Board of Tax Appeals became the 
model for the states which have already acted officially 
to create an independent agency of government to re- 
view tax assessments. To a marked degree these 
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states have borrowed the procedural system of the 
Federal Board and placed it in operation within their 
own borders. Wisconsin largely followed the federal 
design and formula in 1939 when by legislative act it 
created the Wisconsin Board of Tax Appeals. 

When it is remembered that the additional income 
tax assessment is not in itself a final proceeding, pro- 
viding, of course, that the taxpayer has adequately 
performed his statutory responsibilities and desires to 
protest the assessment, suitable reviewing machinery 
must be an inherent part of state government to safe- 
guard the rights of the citizen to due process of law. 
This judicative procedure must function in such a 
competent manner that a full and impartial hearing 
is accorded all aggrieved taxpayers seeking a review 
before additional assessments of taxes become irrevo- 
cably fixed. 

A hearing may be held before the original assess- 
ment agency through the taxpayer’s presentation of 
an application to abate the additional taxes levied. 
The taxpayer, if he chooses, may avail himself of the 
right to a review by a separate administrative review 
agency such as the Wisconsin Board of Tax Appeals, 
providing that the taxpayer has already accepted the 
statutory privilege of discussing either formally or 
informally his tax controversy with the Commissioner 
of Taxation. 

The Wisconsin Board reviews property tax assess- 
ments made by the Commissioner of Taxation against 
the intra state property of railroad companies, sleeping 
car companies, express companies, public utility com- 
panies, and other companies engaged in similar busi- 
ness activities. The Board does not exercise jurisdiction 
over the property assessments levied by local municipali- 
ties. The most extensive function carried on by the 
Board, however, relates to the review upon appeal of 
additional assessments of income and privilege divi- 
dend taxes made by the Commissioner of Taxation, 
as well as the assessor of incomes, and embraces the 
determination of the disputed claims for refunds. 

Some time ago the American Bar Association Com- 
mittee on Administrative Law announced certain observa- 
tions pertaining to administrative instrumentalities 
and offered several reasons why in its view the findings 
of certain agencies should not be accepted as final.* 
Because it is my conclusion, based upon the experiences 
of the Wisconsin Board of Tax Appeals, that this 
Board and others operating in a similar fashion should 
not be included within the Committee’s category, I 
considered it appropriate here to analyze some of the 
Committee’s observations in the light of our Board’s 
activities and attainments. Such a discussion may 


1 Assessment Organization and Personnel—National Association of 
\ssessing Officers (Chicago—1941) pages 276-277, 
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have a twofold function: First, it will furnish facts 
which, in my opinion, tend to refute the Committee’s 
conclusions with respect to Boards of Tax Appeals; 
and second, it will afford the useful opportunity of 
presenting the main facts with respect to the procedure 
and practice of the Wisconsin Board of Tax Appeals. 

The Committee’s first observation declares that there 
is a tendency upon the part of certain administrative 
agencies to decide cases without adequately hearing 
one of the parties. In every case submitted to it, the 
Wisconsin Board of Tax Appeals has given to both 
parties by registered mail, weeks in advance of the 
hearing date, ample notice informing them of the time 
and the place of trial. As for the hearing itself, the 
Board allots to both parties as much time as they may 
require for an orderly presentation of their evidence ; 
neither side is prevented or hindered from adequately 
submitting all of the material facts. The advance 
notice communicated to the petitioner, the respondent, 
and their representatives, affords both sides equal op- 
portunities to fully prepare their cases. 

The Board holds hearings on appeals from tax assess- 
ments against individuals in the localities where the 
taxpayer resides. Because of this, no aggrieved tax- 
payer is denied the right to be heard on any grievance. 
Expenses of trial to the petitioner, which might other- 
wise discourage litigants in seeking a justifiable re- 
view, are thus reduced toa minimum. Witnesses may 
be subpoenaed, depositions taken, and exhibits furnished 
in all cases, and the taxpayer is authorized under the 
rules of the Board to select a representative of his 
choice. The hearings are public and the parties are 
urged to be present. The Wisconsin statutes provide 
that no person against whom an assessment of income 
tax has been made shall be allowed to question the 
assessment in any action, either as plaintiff or defend- 
ant, or in any other proceeding, unless such person 
shall have made full disclosure under oath at a hearing 
before the Board of any and all income received by 
him.? When it appears that adjournments are neces- 
sary and the requests are based upon good and suf- 
ficient cause, continuances are granted by the Board.’ 
During the course of the hearing the taxpayer is 
allowed to submit all evidence which bears upon the 
issues. Briefs may be filed. By reason of this pro- 
cedure, no rights vested in the taxpayer or the state 
are impaired or sidetracked. 

A second argument advanced by the Committee 
asserts that there is a tendency on the part of some 
agencies to decide cases on the basis of matters not 
before the tribunal or upon evidence not produced. 
The rules of evidence which obtain in the Circuit 





* Section 71.14 Wisconsin Statutes. 


* Rule 8. Rules of Practice and Procedure (Wisconsin Board of 
Tax Appeals). iz 
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Courts of Wisconsin are quite generally followed by 
the Wisconsin Board of Tax Appeals.* However, it 
is evident that no rigid application of such rules of 
evidence can be successfully made in every instance, 
if the Board is to obtain a complete and comprehensive 
picture of all issues involved. This is patently so in 
proceeding on hearings which require the submission 
of intricate mathematical 


statements and 


When those situations arise, the 


reports. 
3oard pursues a 
liberal policy which permits the introduction by both 
the taxpayer and the state of exhibits not rigidly satisfy- 
ing all of the formal requirements of rules of evidence 
but which, nevertheless, are established as authentic 
and orderly documents through the testimony of sworn 
qualified witnesses. 

Whenever it appears that evidence, the admission 
of which is objected to by one side, may have some 
materiality and affect the issues of the controversy, 
the Board permits the introduction of such evidence 
and receives it subject to the objection of the other 
side ; the weight and sufficiency of the evidence is later 
determined by the Board when it proceeds with its 
study of the case. Wide latitude for comprehensive 
The Board 
is exceedingly careful to keep the record of proceed- 


cross examination is accorded both sides. 


ings in an orderly form, freeing it from needless repeti- 
tion and complication and making every effort to exclude 
immaterial testimony and surplusage. 

The Board has announced through its official rules 
that it will not accept or consider the following items 
as evidence: * 

1. The petition. 


2. Statements of Counsel. 


3. Unidentified and unauthorized documents and 
letters. 

4+. Affidavits which have not been submitted to the 
opposing party and approved by such party to 
be submitted as evidence. 

5. Briefs and written arguments. 


The Bar Committee further suggested that there is 
a tendency on the part of certain administrative agencies 
to make decisions upon a basis of previous opinions 
and prejudices. The Wisconsin Board of Tax Appeals 
does not in any case heard by it attempt to prejudge 
the issues. Its formal decisions are rendered only 
after a full and complete study of all the testimony. 
exhibits, and principles of law involved. The petition 
presented by the taxpayer and the answer filed by the 
respondent constitute the pleadings initiating the tax 
dispute. In his petition the taxpayer is required to 
‘urnish this basic information: ° 

* Rule 13, supra. 

> Rule 11, supra 
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1. His full name. 


A clear and concise statement of the facts or other 
matter in controversy, upon which he relies, giy- 
ing the date of notice of the decision or deter. 
mination appealed from. 


3. A clear and concise statement of his objection to 
the decision or determination appealed from and 
of the contentions or law upon which he relies. 
A copy of the order, assessment, or determination 
appealed from must be attached to the petition. 

4. The name and address of the representative of 
the petitioner, together with a statement that he 
is authorized to appear and act for the petitioner. 

5. A statement of the portion, if any, of the tax 
which is admitted by the petitioner to be correct. 

6. A prayer setting forth the relief sought. 


The foregoing requirements of the petition, when 
set forth, succeed in furnishing to the Board an adequate 
outline of the petitioner’s grounds for appeal, but do 
not in any manner open the way for prejudging the 
issues or for hurried determinations based solely on 
hearsay or assertive elements. 

After the case has been fully tried and the briets 
filed, each member of the Board studies the complete 
record of the proceedings and investigates and ascer 
tains the law applicable to the issues ; the full member 
ship meets in conference for the purpose of entering 
into a comprehensive discussion of the dispute and 
considering the form, context, and basis for the find 
ings of fact and the legal principles involved. When 
the case has been completely discussed, written deci 
sions are prepared containing the findings of fact made 
by the Board. These conclusions are supplemented 
by the specific reasons underlying the Board’s deter 
mination. Copies of the decisions are sent to all of 
the interested parties, their representatives, and to the 
local tax services, which print the opinions verbatim. 
By virtue of the procedure followed by the Board, deci 
sions are painstakingly prepared for public study and 
consideration; thus, hasty and unsupported determina 
tions are avoided. 

The Committee observed that there is a tendency 
upon the part of administrative agencies to disregard 
iurisdictional limits and to seek to extend the sphere 
of administrative action beyond the jurisdiction pro 
vided by law. The Wisconsin Board of Tax Appeals 
does not exceed the jurisdiction granted to it by statute ; 
it confines itself within the express limits of the statu 
tory jurisdiction. When well-founded doubts arise as 
to its jurisdiction, the Board decides in favor of limit 
ing its jurisdiction rather than on behalf of expanding 
it. The fields of taxation in which the Board functions 





* Rule 3, supra. 
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are clearly specified by the Wisconsin statutes, and 
activities beyond the statutory limits are impossible. 

The Committee has suggested that some agencies 
do only enough to get by, and yield to political pressure 
at the expense of law. Since its creation, the Board of 
Tax Appeals has exercised its functions judiciously 
and sincerely. It has been mindful of the grave re- 
sponsibility resting upon it and affecting the rights 
vf its fellow citizens. That responsibility must be 
fulfilled in a judicial and impartial manner, so that no 
person or corporation may be called upon to pay an 
assessment for which there exists no statutory au- 
thority. The smallest claim in dollars and cents is 
accorded the same judicative approach and earnest 
consideration by the Board.as is a claim involving 
large sums of money, and appeals are decided solely 
upon the facts established in the particular case and 
the law applicable thereto. 

At the time the Board was created, a back-log of 
hundreds of cases confronted it. These cases had been 
presented to the seventy-one County Boards of Re- 
view in Wisconsin for determination and to the Tax 
Commission for review. Some of these pending dis- 
putes had been filed as appeals more than five years 
before the Board came into existence and they repre- 
sented assessments amounting to many thousands of 
dollars of taxes. The Board promptly proceeded to 
set for hearing and consider these “old” appeals; ac- 
cordingly, they were disposed of in an efficient manner. 
The Board has taken over all of the functions formerly 
carried on by the County Boards of Review and the 
Tax Commission with reference to the review of in- 
come tax and gift tax controversies, and where, here- 
tofore, seventy-two separate agencies determined tax 
questions of fact and law, now one agency performs 
that extensive function resulting in greater uniformity 
of review. Present appeals are placed upon the cal- 
endar promptly and no appeal is permitted to become 
“moss-grown”. 

The Committee has indicated that some agencies 
The Wisconsin 
Board of Tax Appeals has been granted by statute the 
right to draft and promulgate rules of practice and 
procedure.?. An examination of its rules will show 
that they are free from complexity and eliminate need- 
less red tape. 


are given to arbitrary rule-making. 


These rules pertain to the business 
hours, appearance and practice, petitions for review, 
form and style of papers, docket, amendments, motions, 
extension of time, hearings, briefs, evidence, proposed 
findings of fact, and amendment of the rules. Adherence 
to the rules does not create any hardship on the part 
of the taxpayer in presenting his tax grievance for 
review. The Board is mindful of the fact that simplicity 


' Section 73.01 (5) (b), Wisconsin Statutes. 
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of operation is essential to its successful functioning. 
Rules are not adopted or modified constantly, and 
copies of the printed rules are available to the public. 
All rules of the Board are published in the official book 
of administrative orders. 

The final observation of the Committee, here con- 
sidered, asserts that there is a tendency on the part 
of some agencies to permit the exercise of jurisdiction 
by deputy. The Wisconsin Board of Tax Appeals 
acts only through its three members, appointed by the 
Governor by and with the advice of the Senate. No 
deputies are employed for the purpose of conducting 
hearings, and all of the work which is involved in hear- 
ing and deciding the cases presented to the Board is 
carried entirely on by the members. The Board does 
Its annual 
expenditures are small in comparison with the services 
performed. 


not employ accountants or investigators. 


Its entire personnel outside of its mem- 
bers consists of three employees. 

The foregoing discussion has in the main emphasized 
important elements of the Board’s functions. I should 
now like to take a few minutes to summarize the legal 
procedure involved when appealing to the Board and 
when seeking a review from the Board’s decision. 

1. The additional assessment is made by the Com- 
missioner of Taxation, a separate department of state 
government. Notice thereof is communicated to the 
taxpayer by registered mail.* 

2. Within thirty days from the receipt of notice of 
an additional assessment the taxpayer may file an ap- 
plication of abatement setting forth the grounds upon 
which he concludes that such additional assessment 
should not stand.® 


3. Within six months from the receipt of the tax- 
payer’s application of abatement the Commissioner of 
Taxation in the case of corporations and the assessor 
of incomes in the case of individuals must act upon 
such application. The application may be granted in 
its entirety, or granted in part and denied in part, or 
denied in entirety. Within thirty days from receipt of 
notice of the denial or partial denial, the taxpayer must 
appeal to the Board of Tax Appeals by filing with the 
clerk a petition together with three copies thereof, one 
for each of the members, and must serve a copy upon 
the Commissioner of Taxation in the case of corpora- 
tions and upon the assessor of incomes in the case of 
individuals. Service of the petition may be made per- 
sonally or by registered mail. No filing fees are 
charged.” 

4. Within thirty days after the receipt of a copy of 
the petition the Commissioner of Taxation in the case 

(Turn to page 758) 





® Section 71.12, supra 
* Section 71.12, supra, 
Section 71.12, supra, also Section 73.01 (6) (a), supra. 
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This all important subject is discussed here in light of 
the Revenue Act of 1942 and Current War Conditions 


By N. R. CAINE* 


HE drastically increased rates of taxation for 

the year 1942 make more vital than ever the 

functions of tax accountants in the economic 
and industrial life of our country. These increases 
promise to be of such an unprecedented nature that 
failure on the part of the tax accountant to correctly 
discharge his most important single duty—that of 
computing the correct amount of tax due—may com- 
pletely nullify the work of the production executive 
and personnel no matter how brilliant and sustained 
it may have been. 

In accepting the responsibilities of preparing tax 
returns, a tax accountant assumes a task of tremendous 
importance. To him the taxpayer entrusts the duty 
of apportioning his income or operating profits be- 
tween the Government and himself in accordance with 
the law. The final result of this process of appor- 
tionment, it should be noted, is reflected only in the 
tax return. Its preparation thrusts upon the tax ac- 
countant a twofold duty. Through it, he, in effect, 
allocates to the Government the funds it so urgently 
needs to prosecute the war effort; for his client, he 
determines that portion of the income or operating 
profits which Congress has decided may be retained 
by the taxpayer. Upon the successful discharge of 
his responsibilities in connection with both of these 
duties depends to a great extent the continued finan- 
cial stability of both government and industry. 


Deductions Are Worth Their Weight in Gold 


There is no doubt that the average accountant will 
have to devote more and more of his time to a study 
of the tax laws and the innumerable rulings and deci- 
sions issued in connection with them. Under the 
ninety per cent excess profits tax rate, any deduction 
is literally worth its weight in gold. Exceptions to 
what may be designated as standard tax rules have 
assumed a position of tremendous importance in all 
financial matters and should now be regarded by every 
accountant as necessary an implement in the practise 
of his profession as is a knowledge of accounting itself. 





* Certified Public Accountant, New York, N. Y. Also certified in 
Pennsylvania, New Jersey and California. 
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The deduction for depreciation, to a discussion of 
which this article is devoted, presents many valuable 
opportunities for economy. Its importance is further 
accentuated when it is pointed out that there exist 
many important exceptions to the standard rules covy- 
ering its computation. 

The deduction for depreciation is not, as many 
accountants believe it to be, a deduction which must 
be measured by the identical amounts claimed in prior 
years’ returns. On the contrary, it is one which may 
vary in amount from year to year—the exact amount 
to be claimed in any one year depending, of course, 
upon the conditions peculiar to the year under con- 
sideration. Examination of Section 23 of the Internal 
Revenue Code will disclose that Congress used the 
following language in defining the deduction: 


“In computing net income there shall be allowed as de- 
ductions: (L) Depreciation—A reasonable allowance for the 
exhaustion, wear and tear of property used in the trade or 
business.” 

This section of the law should be read in conjunc 
tion with Section 114, which describes the basis upon 
which the allowance for depreciation is to be computed. 

This latter section reads as follows: 


“(a) Basis for Depreciation—The basis upon which ex- 
haustion, wear and tear, and obsolescence are t6 be allowed 
in respect of any property shall be the adjusted basis provided 
in Section 113(b) for the purpose of determining the gat 
upon the sale or other disposition of such property.” 


Analysis of Section 23 will disclose that the deduc- 
tion must be predicated upon one condition only—it 
must be reasonable in amount. No other conditions 
are laid down by the statute. Emphasis should be 
made of the fact that there is no requirement that the 
deduction should be uniform in amount from year to 
year. Section 19.23(L)-1 of the Regulation recog- 
nizes this fact in the following language: 

“The proper allowance for such depreciation of any prop- 
erty used in the trade or business is that amount which should 
be set aside for the taxable year in accordance with a reason- 
ably consistent plan (not necessarily at a uniform rate), where- 
by the aggregate of the amounts so set aside, plus the salvage 
value, will, at the end of the useful life of the property in 


the business equal the cash or other basis of the property 
determined in accordance with Section 113.” (Italics supplied.) 
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Reiteration of this point is made in Bulletin F. This, 
it will be remembered, contains the Internal Revenue 
sureau’s interpretation of the deduction for deprecia- 
tion. To quote the Bulletin: 

“The proper allowance for exhaustion, wear and tear, in- 
cluding obsolescence, of property used in trade or business 
is that amount which should be set aside for the taxable year 
in accordance with a reasonably consistent plan (not neces- 
sarily at a uniform rate) whereby the aggregate of the 
amounts so set aside, plus the salvage value will, at the end 


of the useful life of the property in the business, equal the 
cost or other basis of the property.” 


Cumberland Glass Manufacturing Co. Decision 


Probably the leading decision on the subject is that 
rendered in the case of Cumberland Glass Manufactur- 
ing Company. In this case, the taxpayer had computed 
its deduction for depreciation by actual examination 
of its assets each year. The annual depreciation 
charged off varied considerably in amount each year. 
In an audit of its return for the fiscal year ended 
June 30, 1917, the Examining Internal Revenue Agent 
recommended to the Commissioner that the taxpayer’s 
depreciation charges for both the current and prior 
years be recomputed on the basis of uniform per- 
centage rates for each year. The Court of Claims re- 
jected the Commissioner’s contention and sustained 
the taxpayer in its method of computing the deduc- 
tion. Certain extracts from the opinion deserve re- 
production in this article. 


“What is reasonable allowance for ‘wear and tear’ to be 
charged off by a taxpayer as depreciation is one of fact to 
be determined in each case by the peculiar facts of such 
case. While the Commissioner’s determination is presumptively 
correct it must give way if the proof shows his computation 
is erroneous and not in consonance with the actual facts.” 


“Neither the statute nor the regulations of the Treasury 
Department undertake to fix any definite rate of allowable 
deduction on account of depreciation of any class of prop- 
erty, the statute providing that it shall be a reasonable 
allowance, and the regulations requiring in substance the 
same with due regard to the amount invested and the useful 
life of the property.” 

‘“* * * a computation based on a fixed percentage deduc- 
tion during estimated probable useful life will not be accepted 
as the reasonable allowance provided by the statute where 
the facts show the actual depreciation sustained and charged 
upon the books was reasonable and was an amount different 
from that found by the use of such method of computation. 
We think the method use by the plaintiff for determining 
depreciation during the year in controversy established more 
iccurately than the straight-line method used by the Com- 
missioner, the reasonable allowance for wear and tear it 
was entitled to charge -off its books each year.” 


This: opinion deserves the study of every tax ac- 
countant concerned with tax matters. In it are cited 
a number of decisions which warrant an equal amount 
of study and concentration. 

Because the deduction for depreciation is one which 
may vary in amount in different years, it is emphati- 
cally not one which should be claimed automatically 





144 Fed. 2nd 455. 
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by reference to prior years’ returns. Rather, it should 
be regarded, with certain limitations, as a possible 
means of alleviating to some extent the greatly in- 
creased tax bill which will inevitably follow the 
greater profits resulting from any increase in opera- 
tions. This is especially true if the increase in opera- 
tions is effected without the purchase of substantial 
amounts of new equipment. 


Extraordinary Conditions 

Because of the extraordinary conditions engendered 
by the present emergency, many assets are now being 
subjected to a far greater rate of wear and tear than 
would ordinarily be expected under normal conditions. 
Three-shift days are now the rule rather than the 
exception in war industries. Any fixed rate of depreci- 
ation which has been predicated upon the wear and 
tear which an asset will sustain under normal operat- 
ing conditions must now be regarded as obsolete where 
the asset is, in fact, subjected to extraordinary usage. 
The depreciation rate schedules in such cases should 
be drastically revised else both the profits and the tax 
liability of the taxpayer will be overstated. 

A review of the various rulings and decisions upon 
which these statements are based should prove both 
illuminating and helpful to the tax accountant con- 
fronted with this problem. As a prefact to this re- 
view, let us reproduce the comments that the Internal 
Revenue Bureau makes regarding this question in its 
recently revised Bulletin F. This Bulletin contains 
information and statistical data relating to the com- 
putation of the deduction for depreciation from the 
viewpoint of the Internal Revenue Bureau. Its value 
lies mainly in the fact that it represents the Bureau’s 
interpretation of the law and regulations covering the 
allowance for depreciation. It contains approximately 
sixty-five pages of tables in which are shown the esti- 
mated average useful lives of various assets grouped 
by industries. In applying the information contained 
in the booklet, tax accountants should heed carefully 
the foreword to it. This is reproduced below for an 
additional and important reason—too often are In- 
ternal Revenue Agents inclined to regard the informa- 
tion contained in the Bulletin as the final word of 
the Bureau on the subject of depreciation. 


“Taxpayers and officers of the Bureau are cautioned against 
reaching conclusions in any case solely on information con- 
tained herein and should base their judgment on the applica- 
tion of all pertinent provisions of the law, regulations, and 
other Treasury Decisions to all the facts in any particular 
case. The estimated useful lives and rates of depreciation 
indicated in this bulletin are based on averages and are not 
prescribed for use in any particular case. They are set forth 
solely as a guide or starting point from which correct rates 
may be determined in the light of the experience of the 
property under consideration and all other pertinent evidence.” 
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In the Bulletin are contained the following general 
comments about the revision of previously established 
rates of depreciation in the event of unusual conditions : 


“It is recognized that the useful life of some depreciable 
property, or items thereof, may be affected by a radical in- 
crease or decrease in plant activity, or diversion in use, 
extending over a period of time so that depreciation in excess 
of, or less than, the amounts allowable under normal operat- 
ing conditions or use may be sustained. Such increase or 
decrease in depreciation is dependent upon the decrease or 
increase, respectively, in the normal useful life resulting from 
the exceptional operating conditions or use. However, where 
factors of obsolescence and inadequacy and decay control 
the useful life of property, no increase or decrease from 
normal depreciation will be allowed. Any modification of 
normal depreciation, therefore, must be confined to those 
items the useful lives of which are controlled by the factor 
of use or wear and tear. Moreover, since accelerated use 
of property is almost invariably accompanied by an increase 
in maintenance and repair charges, accelerated depreciation 
is allowable only to the extent that such maintenance and 
repair fail to arrest acceleration of depreciation.” 

Innumerable decisions supply ample authority for 
the proposition that the rates of normal depreciation 
should be increased should conditions which differ 
from those on which they were originally computed 
arise. The great majority of these decisions involve 
disputes about the proper amounts of depreciation 
allowed under the conditions which arose as a result 
of the First World War. They are particularly ap- 
propriate and helpful at the present time because the 
conditions existing at that time parallel those with 
which industry is faced today. 


Basis for Increased Depreciation Allowance 

The various factors upon which the many decisions 
allowing increased depreciation were based may be 
divided into seven different classifications. These are 
as follows: 

(1) Proper repair parts unavailable because of war 
conditions. 

(2) Greatly increased use of assets—three-shift 
days, etc. 

(3) Machinery operated at increased rate of speed. 

(4) Skilled employees lost and their places filled 
with inexperienced men. 

(S) Equipment used under extraordinary conditions 
for which it was not normally designed. 

(6) The use in the manufacturing process of mate- 
rials other than those for which the machinery 
was originally designed. 

(7) Miscellaneous factors which the Board of Tax 
Appeals considered significant. 

The more important of the decisions which set forth 

these principles are digested below: 


(1) Proper repair parts unavailable because of war 
conditions: 


December, 1942 


Because of the war, the taxpayer found it impossible 
to obtain machinery repair parts normally imported 
from England. During the years in which the supply 
of such parts was cut off, the taxpayer proceeded with 
the manufacture of its products under severe handi- 
caps. All its machinery fell into a greater or less 
degree of disrepair, greatly impairing their operation 
and accelerating to a great extent the rate of deprecia- 
tion. The Board of Tax Appeals allowed the taxpayer 
to increase its rate of depreciation for the years 1918 
and 1919 to 121%4% and 10% respectively. The proper 
rate allowable under normal conditions amounted to 
5%. Wilkes-Barre Lace Manufacturing Company.? 

(2) Greatly increased use of assets—three-shift 

days: 

The taxpayer during the years under consideration 
operated its mill 120 hours per week. As a result of 
almost continuous operation, the machinery was not 
kept oiled and in the same state of repair as would 
have been possible under normal operation conditions. 
It was allowed to claim a rate of depreciation in the 
amount of ten per cent just double that which would 
have been allowed under normal conditions. The 
Avon Mills case.’ 

In another case, the Board of Tax Appeals approved 
a substantial increase over the rate of depreciation 
normally claimed due to the continuous day and night 
operation of the plant. M.C. Stockbridge, et al.t See 
also: Hickory Spinning Company;*® C. T. Heaton Con- 
struction Company ;* Crown Manufacturing Company; 
Camden Woolen Company;* Stephens Fuel Company;* 
and Mary Lucile Lewis,’° BT A Memorandum Decision. 

(3) Machinery operated at increased rate of speed: 

The looms in the mill of a taxpayer engaged in the 
manufacture of cotton cloth were run during the year 
in question at a speed approximately ten per cent 
greater than that at which they were operated under 
normal conditions. In addition, the working period 
of the mill was increased by five hours a week over the 
normal working period of fifty-five hours. The tax- 
payer was allowed to increase the rate of depreciation 
normally allowed by two per cent. Nokomis Cotton 
Mills.11 In another case, the taxpayer geared up its 
machinery and used increased power in its operation. 
This greatly increased the speed at which the ma- 
chinery was operated. This factor together with 
others led the Board of Tax Appeals to more than 

(Turn to page 756) 
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Are Corporations People? 


By S. S. WEBSTER, Jr.* 


URING the recent Senate debate on the new 
tax bill, Senator La Follette, in offering an 
amendment to increase the surtax on corpora- 

tions to 26% of all income over $25,000, was reported 
in the press to have said: 


“The people of this country face the greatest tax crisis in 
the history of the world. It is imperative that we exercise 
the power of taxation in order that we may maintain the 
credit of the government and levy this crushing burden on the 
people and the corporations in proportion to their ability to pay.” 
(Italics added.) 


Few will disagree with the Senator as to the critical 
tax situation existing in this country at the present 
time, or the imperative necessity for Congress to exer- 
cise the power of taxation to maintain the credit of the 
Nor will there be any substantial dis- 
agreement with the proposition that the crushing bur- 
den should be levied “on the people” in proportion to 
their ability to pay. Although some of us entertain 
doubts as to the economic soundness of a fiscal system 
that taxes the income of corporations as such, instead 
of the individual stockholders to whom the income 


government. 


beneficially belongs, we may even reconcile ourselves 
to such taxation if it is fairly based on the “ability to 
But certainly the Senator must know that the 
rates of taxation on corporations proposed in the tax 
bill then under consideration, which included normal 
taxes and a surtax aggregating 40% and an excess- 
profits tax of 90%, had no relation to the ability of the 
real owners of such income to pay. 

The principle that taxes should be levied in propor- 
tion to the ability to pay has long been established in 
our fiscal system, and is so manifestly just that it is 
now almost universally accepted by the people. That 
principle is simply that those who receive the greatest 
benefits from our economic system should bear the 
greatest proportionate share of the taxes levied for the 


pay.” 





* Certified Public Accountant, Los Angeles, Calif. 
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maintenance of that system. But why do so many of 
our politicians attempt to differentiate between the 
people and the corporations? Are not corporations 
people? Does the circumstance that a group of the 
people have combined their resources in a single cor- 
porate enterprise justify the imposition of a propor- 
tionately greater burden of taxation than would be the 
case if they had invested their money in individual 
productive enterprises? 

The fact that John Jones combines his savings with 
9,999 other people in the General Foods Corporation, 
for example, which earns an aggregate net income of 
$10,000,000 before taxes, or $1,000 per investor, does 
not make Jones and his fellows more able to pay a 90% 
excess-profits tax than if each of them had invested in 
some unincorporated enterprise that yielded the same 
amount. And yet this is exactly what is assumed 
when the principle of ability to pay is expanded to 
apply to corporate incomes based on the aggregate 
amount thereof. 

By way of further example, let us assume that our 
mythical John Jones receives a salary of $5,000 annually, 
and by dint of hard work and extreme frugality has 
saved $10,000 which he desires to invest in some busi- 
ness that will yield him a reasonably assured income. 
He has the alternative of investing his savings in a 
small unincorporated concern with an assured annual 
income of $1,000, or of buying 200 shares of General 
Motors Corporation stock at $50 per share. He visits 
his broker and learns that General Motors has for 
some years past earned at the rate of $6.00 per share 
before taxes, and some $5.00 per share after payment 
of the usual corporate taxes. Weighing the relative 
advantages of the two investments, he decides that 
although the net earnings will be the same in either 
case, there are other factors such as safety of principal, 
better management, etc. that make the corporate in- 
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vestment more desirable. Though realizing that Gen- 
eral Motors cannot pay out all of its $5.00 per share 
net income in dividends, he is quite willing that it 
retain a portion of such income for working capital, 
plant expansion and the like, feeling that the reinvest- 
ment of such income will result in increased value for 
the stock and eventually greater dividends. He there- 
fore purchases the General Motors stock, thus joining 
his resources with some 415,000 other fellow investors, 
and sits back confidently to await the expected dividends. 

Our Mr. Jones, not being an utter fool, has looked 
up the income tax he will have to pay on his combined 
salary and expected investment income, and finds that 
under the 1941 law he will pay approximately 10% 
thereof, and that under the new law his tax will 
probably run as high as 20% of his net income. Mr. 
Jones is a patriotic citizen and is quite willing to pay 
his share of the increased taxes necessary to win the 
war. He has read in the newspapers speeches of our 
representatives in Congress, such as that of Senator 
La Follette, assuring the people that the heavy taxes 
to be imposed will be levied in accordance with the 
time-honored principle of ability to pay, and unsuspect- 
ingly assumes that this will be true with respect to his 
investment in General Motors stock. 


Net Return on Investment 


But, alas, when Mr. Jones totals up his dividends 
at the end of the year he finds that he has received 
only $2.00 per share or $400.00 on his investment, 
whereas he had expected at least double that amount. 
He hurriedly pays another visit to his broker and learns 
that while General Motors earned the expected $6.00 
per share before taxes, it paid to the government in 
income and excess-profits taxes 60% thereof, or $3.60 
per share, leaving the corporation a net income after 
taxes of $2.40 per share. It does not improve Jones’ 
disposition when he remembers that he will have to 
pay individual taxes of about 20%, or $80.00, on his 
$400.00 dividend income, making the effective rate of 
taxation on his $1,200 share of General Motors income 
some 6674% instead of the approximate 20% rate he 
would have had to pay had he invested his savings in 
the unincorporated business. A sadder but wiser man, 
Jones then and there resolves that in the future he will 
refrain from making any more investments in large 
corporate enterprises. 

We may well wonder whether our representatives 
in Congress have given adequate consideration to the 
effect on our economy of the almost confiscatory rates 
of.taxation on corporations embodied in the 1942 Rev- 
enue Act. The vast industrial expansion in our country 
during the last three decades has been made possible 
by just such citizens as John Jones, who have com- 
bined their savings in the large corporations so com- 
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mon today. Doubtless there have been some abuses 
by corporations, but certainly no one will deny the 
important contribution to our industrial greatness by 
and through these combinations of wealth. By such 
means it has been possible to develop mass production 
methods that have brought the cost of the necessities 
of life, as well as many of its luxuries, well within the 
reach of our people of small and moderate means, thus 
raising the standard of living of all the people. With- 
out the corporation, or some similar legalistic device, 
our economy would still be plodding along in the so- 
called “horse-and-buggy days.” Can we afford then, 
by levying confiscatory taxes on corporations, to turn 
back the clock on our industrial expansion and return 
to the days of the small unincorporated business enter- 
prise? Can we visualize what might be happening to 
us today, in a world torn by a destructive war, had not 
our vast industrial facilities been available to accelerate 
the change-over to a war economy? 


As patriotic Americans, we realize that the govern 
ment must have greatly increased revenue to finance 
the war effort, and that the only way to get it is through 
taxation. But such taxation should be based upon the 
principle of ability of the people to pay, and not by 
some specious device that subtly pretends to be based 
upon that principle. 


Suggested Remedy 

What then is the remedy? It is obviously impos- 
sible to tax corporate incomes directly in accordance 
with the ability of their various owners to pay. One 
solution that has been suggested by certain economists 
is the taxation to the real owners of the corporate in 
come, the stockholders, of their proportionate shares 
thereof, accompanied by the repeal of all direct cor- 
porate income and profits taxes. In fact such a plan 
was clearly envisioned by the proponents of the un- 
distributed profits surtax on corporations, which, as 
originally conceived, would have levied the punitive 
rates of tax only on those corporations that failed to 
distribute their income in dividends, thus making the 
income subject to tax in the hands of the stockholders. 
The idea was, however, apparently too radical for 
Congress to accept in totality, so that while the Rev- 
enue Act of 1936 included the undistributed profits tax, 
the rates were relatively moderate, and the direct cor- 
porate income tax was retained. 


It may be objected by some that to tax the stock- 
holders on their distributive shares of the corporate 
income might result in such stockholders being in 
constructive possession of substantial incomes with- 
out the funds with which to pay the taxes thereon. 
This objection could be obviated either by the forced 
distribution of dividends, or by the adoption of a 

(turn to page 760) 
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By LEON L. RICE, Jr.* 


for the benefit of employees will survive the on- 
slaught of the Federal Revenue Act of 1942, 
but hardly without casualties. 

Employee trusts have long been favored taxwise.’ 
Employer contributions to them have been deductible 
from gross income; the income from trusts which met 
certain statutory qualifications has been exempted 
from tax; and employee beneficiaries have not been 
taxed upon benefits until received. Such privileged 
treatment has been accorded because of the desire to 
improve the welfare of employees by encouraging the 
establishment of trusts for their benefit. Because of 
actual and feared abuses of the privilege, the Treasury 
Department sought to have radical changes of existing 
law incorporated in the 1942 Revenue Act. 

Randolph E. Paul, then Special Tax Adviser to the 
Secretary of the Treasury, started the amendatory ball 
rolling by his initial statement at the public hearings 
on the proposed Act held by the House Committee on 
Ways and Means.’ Adverting to the tax-avoidance 
potentialities of pension trusts, particularly those set 
up to benefit key officers and employees, he suggested 
that trusts should not be exempted from income taxes 
unless, (1) the employee’s right to all income and 
funds of the trust is fully “vested”; (2) the trust 
benefits either 70 per cent of the employees (excepting 
those employed for a minimum period, casual, part- 
time and seasonal employees), or a class of employees 
set up by the employer and found by the Commis- 
sioner not to discriminate in favor of officers, share- 


Pier tie ve profit-sharing, and stock bonus trusts 





* Attorney at Law, Winston-Salem N., C. 

1Pub. No. 753, 77th Cong., 1st Sess.; approved Oct. 21, 1942, 
4:30 P. M. 

2 The first exemption was provided by § 219(f), Revenue Act of 
1921. Employer deductions were first specifically permitted . by 
§ 23(q), Revenue Act of 1928. 

°H. R. Hearings, Revenue Revision of 1942, Vol. 1, p. 87. 
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holders, supervisors, or highly paid employees; and 
(3) the contributions and benefits do not similarly dis- 
criminate. Further, he suggested that, if the pension 
benefits of any employee should exceed $7,500 a year, 
he should be required to include in current income his 
pro rata share of the employer’s contributions and of 
the income of the trust. 


Mr. Paul’s statement brought a deluge of protests 
on Congress, on the officials of the Treasury Depart- 
ment and of the Bureau of Internal Revenue from 
employers who under existing law had established 
plans, which they asserted would be destroyed by the 
proffered amendments. Particular objection was made 
to the “vesting” requirement, primarily on the ground 
that it would make the cost of such plans prohibitive 
to the employer, or would materially reduce the benefits 
to the employees. The result was an amelioration of 
the Treasury’s attitude, as shown by a memorandum 
later submitted to the Ways and Means Committee 
by Paul,* and by his subsequent oral statement to the 
Committee.> Further softening was exhibited in the 
House version of the Revenue Bill,® which progressively 
increased in the Senate Bill, in last-minute floor amend- 
ments, and in Conference.*. The net result, hardly 
recognizable when compared with Paul’s original sug- 
gestions, is Section 162 of the Act, which amends 
Internal Revenue Code, Sections 165, 22(b)(2), and 
23 (p). 

The legislative history of Section 162 of the 1942 Act 
attests to the desire of the tax authorities, concurred in 
to a modified extent by Congress, to reduce the effec- 
tiveness of employee trusts and similar plans as a 





4Id., pp. 1004-5. 

5 Id., Vol. 3, p. 2405, et seq. 

® H. R. 7378, 77th Cong., 2d Sess. 
7 Conf. Rep. No. 2586, pp. 52-53. 
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means of tax-avoidance, and at the same time not to do 
anything which will destroy or materially hamper 
bona fide present or future plans. The long, detailed, 
complicated statute, which is Section 162, reflects a 
brave, but probably futile, attempt to reconcile these 
two conflicting purposes. Effort has been made to 
remove so-called “key-men” trusts from the tax exempt 
category; but query whether they have been so re- 
moved. Limitations have been placed upon employer 
deductions for contributions to such trusts, which, 
however, in some instances may prove more favorable 
than the prior law. 


An excellent summary of the prior tax status of pen- 
sion trusts may be found in the July, 1942, issue of 
this magazine.* Suffice it to state here that trusts for 
the favored few have been held exempt by the Board 
of Tax Appeals,® the Commissioner of Internal Rev- 
enue to the contrary; ’*° that it has been possible for 
two of the tax advantages of pension trusts (deduc- 
tion by employer, postponement of income to em- 
ployees) to be achieved even though the trust did not 
qualify for exemption ; and that a deduction advantage 
existed under former law where the employer pur- 
chased retirement annuities directly from an insurance 
company, instead of setting up a pension trust. With 
these points in mind, let us now examine the new 
statutory provisions. 


Qualifications for Exemption 


In order to be exempt from tax, all of the following 
tests must be complied with: ** 


(1) There must bea trust (i. e., a bona-fide separate 
entity, with one or more trustees) which is a part of a 
stock bonus, pension, or profit-sharing plan of an 
employer for the exclusive benefit of his employees or 
their beneficiaries. 


(2) Contributions must be made to the trust by the 
employer, the employees, or both, for the purpose of 
distributing to the employees or their beneficiaries the 
corpus and income of the trust. 

(3) Under the provisions of the trust instrument, it 
must be impossible, prior to the satisfaction of all 
liabilities with respect to the employees and their bene- 
ficiaries, for any part of the trust corpus or income to 
be used for or diverted to purposes other than the 
exclusive benefit of the employees or their beneficiaries. 

(4) The trust must benefit either (a) 70 per cent of 
all the employees, or 80 per cent of the 70 per cent who 
are eligible, excluding in each case employees who 
have been employed not more than a minimum period 





* TAXES 432-435. 

® Raymond J. Moore, 45 BTA 1073; cf. K. R. Kingsbury, 31 BTA 
1126. 

% IT 3346, 1940-1 CB 62. 
"IT 2910, XIV-2 CB 152. 
SIRS § 165(a). 
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prescribed by the plan, not exceeding 5 years, and cer- 
tain casual and seasonal employees, or (b) employees 
in a class established by the employer and found by 
the Commissioner not to be discriminatory in favor of 
employees who are officers, stockholders, supervisors, 
or highly paid employees.** For the purpose of satis- 
fying the coverage tests mentioned in this paragraph, 
the employer may designate two or more trusts, or a 
combination of one or more trusts and an annuity plan 
or plans, as being within the general plan, and in such 
instance all the plans are considered together. 

(5) The contributions or benefits must not dis- 
criminate in favor of the types of employees mentioned 


in (4)(b) above. 


Of the foregoing tests, only (4) and (5) vary to any 
material extent from the requirements of the old law. 
In so far as exemption is concerned, the “vesting” 
requirement does not appear in the new Act. As for 
coverage requirements, it is apparent that a trust will 
comply if only 56 per cent of the employees are actually 
benefitted (80 per cent of 70 per cent). Asa matter of 
fact, the percentage of total employees who must be 
covered may be even further reduced if an employer 
has a large number of casua! and seasonal employees, 
or employees who have been employed less than the 
minimum period prescribed. Elastic and uncertain is 
the problem of classifications found by the Commis- 
sioner not to be discriminatory in favor of key employees. 
For this purpose, and for the purpose of test (5) the 
statute expressly directs that a classification shall not 
be deemed discriminatory because it excludes employees 
whose total compensation is subject to the old age tax 
provisions of the Federal Social Security Act (i. e., 
$3,000 or less per year), or because contributions or 
benefits based on compensation not exceeding $3,000 
a year (i. e., subject to the old age tax) differ from con- 
tributions or benefits based on compensation in excess 
of that figure.** These provisions are designed to per- 
mit exemption of plans which supplement the Social 
Security program. Thus, it is possible to exclude com- 
pletely employees benefitted by that Act, or to make 
employer contributions or employee benefits less with 
respect to salaries or wages of not more than $3,000 a 
year than with respect to compensation of more than 
$3,000 a year. 

The statute states also that a plan shall not be 
deemed discriminatory because the contributions or 
benefits are uniformly based upon compensation, or 
rate of compensation.** This will naturally mean that 
contributions with respect to the higher paid employees 
can be higher than with respect to those lower paid. 





143A plan is considered to meet the requirements of this test dur- 
ing the whole taxable year if on one day of each quarter it satisfied 
such requirements. IRC § 165(a)(6). The former law required the 
exemption requirements to be met on every day of the taxable year. 
4#* IRC § 165(a)(5). 
% Id, 


The 
note 
tribu 
of t 
qual 
by t 
first 
$10 
Con 
trib 
nat 
tha 
vid 


ina 


be | 
to | 
ari 
Tr 
de 
en 
cle 








1942 


cer- 
"ees 
by 
r of 
ors, 
tis- 
ph, 
ra 
lan 
uch 


lis- 
ned 


iny 
LW. 
1g” 
for 
vill 
lly 
of 
be 
yer 
es, 
he 


December, 1942 


The Senate Finance Committee added the more liberal 
note that variations may be made in the scale of con- 
tributions and benefits depending upon the salary scales 
of the employees—that, for example, a plan might 
qualify where employee contributions, to be matched 
by the employer, are at the rate of 2 per cent for the 
first $150 of monthly earnings, 4 per cent of the next 
$100, and 6 per cent of earnings in excess of $250. The 
Committee observed further that the benefits and con- 
tributions with regard to earnings in excess of a desig- 
nated annual amount, such as $5,000, may be greater 
than with respect to earnings below that figure, pro- 
vided this does not have the effect of creating discrim- 
inations in favor of key employees.*® 


The amended statute provides that a plan shall not 
be considered discriminatory merely because it is limited 
to salaried or clerical employees.’’ Just who are “sal- 
aried employees” remains to be determined by the 
Treasury Regulations, rulings, and Board and Court 
decisions. The same is true with regard to “clerical 
employees”, though the meaning of this term is probably 
clearer than that of the other one. 


The extended statutory explanation of what shall 
not be considered discrimination raises the question of 
whether key men trusts have in all cases been made 
non-exempt. It could well be, for example, that the 
key men of a particular company are substantially the 
only ones who receive more than $3,000 a year, or that 
they are the only ones who are paid “salaries”. A 
similar result could follow with respect to those em- 
ployees classified as “clerical”. A trust would seem to 
be exempt even though confined to any of the classes 
mentioned. 


With further reference to the question of whether 
key men trusts have been rejected from the tax exempt 
category, see the following language of the House 
Committee Report: *% 


“Tt is not necessary that a pension plan be made applicable 
to all of the departments or operations of an employer, He 
may confine it to the employees of a certain designated de- 
partment, to employees who have reached designated ages or 
who have been in his employment for a designated number of 
years, * * * provided that the effect of covering only such 
employees is not to discriminate in favor of highly compensated 
employees, officers, shareholders, or persons whose principal 
duties consist in supervising the work of other employees.” 

Additional problems respecting exemption will arise 
in the case of employers with only a relatively few 
employees, and in the case of small, closely-held cor- 
porations. Again, it could be that, while all, or nearly 
all, of the employees are benefitted, most or all of them 


are key employees. 


It should be noted in passing that the novel statutory 
provision which permits employers, for the purpose of 





18 Sen. Rep. No. 1631, 77th Cong., 2d Sess., H. R. 7378. 
IRC § 165(a)(5). 
1H. R. Rep. No. 2333, 77th Cong., 2d Sess., H. R. 7378. 


















































EMPLOYEE TRUSTS UNDER THE REVENUE ACT OF 1942 723 


satisfying coverage requirements, to lump together 
trusts, or trusts and annuity plans,’® may enable par- 
ticular employers, who have existing trusts which are 
not sufficiently broad in coverage to satisfy the new 
tests, to continue such trusts and comply with the 
tests by establishing new ones broadening the total 
coverage. Certainly, it will prevent the vitiation of 
otherwise exempt plans by those not so exempt. The 
Senate Committee has pointed out that this statutory 
provision is not intended to permit discrimination as 
defined in the statute. 

It is to be expected that the Board and the Courts 
will construe the new statute in the light of the spirit 
which surrounded its enactment. Ways can be found 
to uphold the exemption of good faith plans, particu- 
larly where they were in existence prior to the adop- 
tion of the Act. Present plans which skate on the thin 
edge of exemption may be protected by the safeguards 
thrown up by the statute. The establishment in the 
future of plans which in reality are for the benefit of 
the favored few should be undertaken with caution, 
if at all. 


Taxation of Employee Benefits 


Where the trust meets the exemption requirements, 
employees are taxed on benefits only when actually 
or constructively received by them. Instead of being 
taxed as ordinary income (to the extent that they 
exceed contributions made by the employee), as under 
the former law, the benefits are treated as if they were 
annuities purchased by the employee, the considera- 
tion for which is the employee’s contributions.”° This 
means that an employee is taxed annually on not more 
than 3 per cent of his total contributions, if any, and 
that after total benefits received in excess of the 3 per 
cent equals his total contributions, the benefits re- 
ceived are fully taxable.2? Of course, if the employee 
has contributed nothing to the trust, the benefits are 
taxed as ordinary income when received. An excep- 
tion to the rule exists in the case where an employee 
separates from the service of the employer and re- 
ceives his total benefits in one taxable year, in which 
case the distributions (to the extent that they exceed 
his contributions) are taxed to him as if they were a 
long-term capital gain, 7. e., the gain is 50 per cent 
taxable. 

If the trust does not satisfy the exemption require- 
ments, the employee is taxed immediately upon the 
employer’s contributions, if, but only if, the employee’s 
beneficial interest in the contributions is nonforfeitable 
at the time the contributions are made.”? “Nonfor- 
feitable” is a new word in the statute, and its meaning 





IRC § 165(a) (3). 
*™ Id. § 165(b). 

1 Id, § 22(b)(2)(A). 
27d, § 165(c). 
















724 TAX ES—The Tax Magazine 


at this point is not clear. It could refer to the situation 
where the interest of the employee cannot be taken 
away from him either in life or after death, or it could 
be construed to mean that the interest would be lost 
only in the case of death. In any event, if the employee’s 
interest is “forfeitable”, he is not subject to tax on the 
employer’s contributions when made. The obvious 
purpose of these provisions is to prevent taxation of 
income to the employee which he may never receive, 
and to prevent the employer from deducting amounts 
which have not irrevocably passed from his hands. It 
is to be noted that the requirement of inclusion in the 
employee’s income applies only where the interest is 
nonforfeitable at the time the contributions are made to 
the trust. The House Bill contained a provision to the 
effect that if, at the time the contribution was made, 
the interest was forfeitable, but it later became non- 
forfeitable, the contribution should then be included in 
income.”* This was eliminated in the final version of 
the Act, which leaves open the question of the effect of 
such a situation under the present law. Presumably, 
on well known principles of constructive receipt, the 
employee would be taxable when funds become un- 
qualifiedly available to him. Constructive receipt, how- 
ever, is not necessarily tantamount to non-forfeitability. 
Nothing is said in the statute about the taxation to the 
employee of the current earnings of the trust where 
his interest is nonforfeitable. Again, this would seem 
to depend upon the constructive receipt doctrine. 

A new subdivision (B) has been added to the 
Code Section 22(b)(2), relating to the taxation to 
employees of annuity benefits purchased by the em- 
ployer, or by the employer and employees together. 
If such purchase is by the employer alone, and is part 
of a plan which meets the coverage and non-discrim- 
ination requirements of IRC Section 165, as amended, 
the employee includes the total annuity benefits in gross 
income in the years received. If, however, part of the 
annuity can be attributed to funds advanced by the 
employee, the benefits are taxed to him as an annuity 
purchased with his funds, just as in the case of bene- 
fits payable under an exempt trust. 

Where annuity contracts are purchased by an em- 
ployer under a plan which does not meet the coverage 
and non-discrimination tests of new Section 165, and 
the employee’s rights are nonforfeitable except for 
non-payment of premiums, the amounts contributed 
by the employer are immediately taxable to the em- 
ployee.* In such event, both the employer’s and the 
employee’s contributions are considered to constitute 
the purchase price of the annuity for the purpose of 


taxing such annuity to the employee. This means, 


(turn to page 732) 





23 Id. § 144. 


* IRC § 22(b)(2)(B); cf. former rule, IT 2874, XIV-1 CB 49: GCM 
14593, XIV-1 CB 50. 
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“Certain Fiscal Year Taxpayers” 
Under the Revenue Act of 1943 


By ROBERT S. HOLZMAN*s 


HE Revenue Act of 1942 as signed by the 
| President on October 21, 1942 falls with spe- 
cial vehemence upon fiscal year taxpayers 
whose accounting periods end in the latter half of 
the year. Competitively they are ill-matched with 
those whose fiscal years ended in the first half of the 
year, for the latter would have additional months taxed 
at the rates of the Revenue Act of 1941. Even calendar 
year taxpayers may be better off tax-wise for, though 
they are taxed for the full twelve months at the rates 
of the Revenue Act of 1942, there are advantages under 
relief provisions, exercise of certain options, and the 
like which may not be utilized by fiscal year taxpayers 
whose accounting periods end in 1942 subsequent to 
June 30. 

Those with fiscal years ending in 1942 had suffi- 
ciently good reason for believing that the rates and 
provisions of the Revenue Act of 1942 would govern 
their tax returns. It was stated in the Revenue Act 
of 1941 that “the amendments made by this title . . . 
shall be applicable only with respect to taxable years 
beginning after December 3lst, 1940.”1 Similar 
terminology had obtained in all revenue acts commenc- 
ing with 1934, as was detailed in my article Calendar 
versus Fiscal Year in a recent issue of the April, 1942 
issue of TAXES—THE TAX MAGAZINE. 

My article also stated, “If the government consist- 
ently adhered to the policy of having the effective date 
of new revenue acts be the first day of a taxable year 
beginning after a certain date (as December 3lst), a 
corporation would do well to utilize a fiscal year dur- 
ing a period of rising tax rates and more stringent 
legislation, thus to have a few additional months at 
the old rates and requirements.” The warning was 


* Tax Accountant, New York City. 
1 Revenue Act of 1941, Section 118. 
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added, “The government has not been so conveniently 
consistent, however.” 


The Revenue Bill of 1942 as introduced in the House 
of Representatives on July 14th, 1942 ? provided: 


“If a taxable year embraces portions of two calendar years, 
the tax shall be computed as provided in Section 108.” ® 


The Internal Revenue Code was then modified by 
the addition of the following: 


“Tf it is necessary to compute the tax for a period beginning 
in one calendar year (hereinafter in this section called ‘first 
calendar year’) and ending in the following calendar year 
(hereinafter in this section called ‘second calendar year’) and 
the law applicable to a taxable year beginning in the first 
calendar year (hereinafter in this section called ‘first taxable 
year’) is different from the law applicable (without regard to 
this section) to a taxable year beginning in the second calendar 
year (hereinafter in this section called ‘second taxable year’), 
the tax under this chapter for such period shall be the sum of: 


(1) That portion of the tax for the entire period, determined 
under the law applicable to the first taxable year, which 
the portion of such period falling within such first cal- 
endar year is of the entire period; and 


(2) That portion of the tax for the entire period, determined 
under the law applicable to the second taxable year 
. which the portion of such period falling within the 

second calendar year is of the entire period.” 

This is similar in effect to congressional effort in the 
last war to impose drastically upped rates on fiscal 
year taxpayers who otherwise would have been gov- 
erned by previous years’ rates for several months after 
calendar year taxpayers paid the steeper rates.* The 
reason for this was explained in the Official Report on 
the Bill as issued by the House Committee on Ways 
and Means: 


“Since 1934, income and profits tax amendments made by 
the various revenue acts have been applicable with respect to 
taxable years beginning after December 31st of the previous 
year. So long as there is no great difference between the rates 
applicable to one year and those applying to a succeeding year, 





2H. R. 7378. 
3 Section 129 (a). 
¢ Revenue Act of 1918, Section 205 (A). 
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this method of applying income and profits tax amendments 
causes no substantial hardship. However, when rates ap- 
plicable to the new year show drastic increases over those in 
effect in the previous year, substantial hardships and competi- 
tive disadvantages result to calendar year taxpayers as com- 
pared to taxpayers on a fiscal year basis. Taxpayers with 
fiscal years ending within 1942, for example, receive a delayed 
impact of the new tax rates since the portion of their incomes 
falling into the new calendar year are taxed at no greater rate 
than the entire incomes of calendar year taxpayers for the 
previous year. Your committee is convinced that no such 
distinctions in tax treatment should be made simply because 
of the taxable year chosen by the taxpayer. It is felt that 
income received after the close of the previous calendar year 
should be taxed at the same rate to all taxpayers, regardless 
of the accounting period employed. The bill contains provi- 
sions to effectuate this policy.” ° 

The practical problem presented to corporations and 
accountants was tremendous. Companies with fiscal 
years that had already ended were in a particularly 
unfortunate position. Profit and loss had been com- 
puted with tax deductions as allowed by the Revenue 
Act ot 1941, and obviouslv many statements had been 
widely published. Dividends had been declared and 
paid on the assumption that known tax rates would 
continue. Bank loans had been repaid and bonds had 
been retired on the assumption that existing revenue 
laws allowed sufficient “net after taxes” to justify 
these steps. Bonuses had been paid and profit-sharing 
plans had been put into operation, on the basis of net 
after taxes. 


The other side of the picture should also be consid- 
ered, even if only in an academic sense. Corporate 
taxpayers who believe that their taxes will be higher 
than the retroactive law ultimately indicates will find 
themselves with higher surpluses than they had con- 
templated ; and if their fiscal years are closed, it will be 
too late for dividend payments. Then the tax on un- 
reasonable accumulations of surplus will rear its 
ugly head.® 


Certainly the Senate Finance Committee could not 
have been deaf to the storm of disapproval raised by 
corporations, financial writers, and professional socie- 
ties alike. The Official Report of the Committee 
repeated in general the belief of the Ways and Means 
Committee that fiscal year taxpayers were getting 
competitively toc favorable an advantage over calen- 
dar year taxpayers in that the former would have a 
number of additional months taxable at lower rates. 
The Report continued: 

“The House bill sought to correct this situation by providing 
that the 1942 rates shall apply to that portion of income for 
the full fiscal year which the number of months of such fiscal 
year falling in the calendar year 1942 bears to twelve months, 
and the 1941 rates shall apply to that portion of the income 
for the full fiscal year which the number of months falling 
within the calendar year 1941 bears to twelve months. Thus, 


if a corporation or individual has a fiscal year ending Novem- 
ber 30th, 1942, eleven-twelfths of its income would be taxed at 





5 77th Congress, 2nd Session, House Report # 2333. 
* Internal Revenue Code, Section 102. 
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the 1942 rates and one-twelfth at the 1941 rates. The bill as 
reported by your committee amends this House bill by pro- 
viding that in the case of a corporation or an individual with 
a fiscal year ending after June 30th, 1942, the tax is the sum 
of the following: (a) That portion of the tax computed at 
the 1941 rates which the portion of the taxable year prior to 
July lst, 1942 bears to the entire taxable year; and (b) that 
portion of the tax computed at the 1942 rates which the por- 
tion of the taxable year after June 30th, 1942 bears to the entire 
taxable year. The committee amendment eliminates the neces- 
sity for the taxpayer to make a multiplicity of computations 
under two different laws as required under the House plan, and, 
in large measure meets this objection voiced by accountants 
and taxpayers. It also meets the objections voiced by those 
corporations whose fiscal year had closed, whose returns were 
filed, and whose dividends had been declared. This amend- 
ment also meets the objections raised by many taxpayers that 
the tax would be retroactive and was being imposed without 
notice. No increase in tax will result in the case of corpora- 
tions and individuals with fiscal years ending on June 30th, 
1942, or prior thereto, this date being after final action was 
taken by the Committee on Ways and Means, and taxpayers 
were put on notice of this proposed change in policy. Your 
committee, recognizing the competition and tax avoidance 
problems involved, feels that the treatment of fiscal year tax- 
payers as provided by the committee amendment is fair and 
equitable and will have the effect of discouragirg in the future 
the use of this method to delay the impact of increased taxes.” " 


The final approved version of the Act itself reads: 
“(a) In the case of a taxable year beginning in 1941 and end- 
ing after June 30th, 1942, the tax shall be— 


(1) In the case of a corporation an amount equal to the 
sum of— 


(A) that portion of a tentative tax, computed without 
regard to section 141 of the Revenue Act of 1942, 
which the number of days in such taxable year be- 
fore July Ist, 1942 bears to the total number of 
days in such taxable year, plus 


(B) that portion of a tentative tax, computed as if the 
amendments made by section 105(a) and the 
amendments made by sections 105(b) (other than 
those relating to dividends on the preferred stock 
of public utilities), (c), (d), and (e) (1) of the 
Revenue Act of 1942 were applicable to such tax- 
able year, which the number of days in such tax- 
able year after June 30, 1942, bears to the total 
number of days in such taxable year. 


(b) The amendments made by this section shall be ap- 


plicable to taxable years beginning in 1941 and ending 
after June 30th, 1942.” * 


The House version at Section 129(a) referred to 
corporate normal, surtax, and excess profits tax com- 
putations. The Senate revision at Section 141 refers 
only to normal and surtax computation, and a similar 
prorated excess profits tax computation is provided for 
in another section.® 

Corporations whose fiscal year has closed and whose 
income tax returns are about to be filed will seriously 
ponder on what to do. The most desirable course of 
action would be to apply for an extension of time for 
the filing of the return, so that official regulations or 
a treasury decision could clarify the situation before 

(Turn to page 748) 


‘77th Congress, 2nd Session, Senate Report # 1631. 
8Section 141. 
*Section 203. 
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“Victory Tax” Accounting for Employers 


Suggesting Records for Small Employers 


By H. ARNOLD STRANGMAN* 


be charged with the duty of deducting Victory 

Tax at five per cent from pay checks of em- 
ployees, the deduction being effective upon the amount 
of the salary or wages in excess of an exemption of 
$12.00 per week, or $624.00 per year. To employers 
who are not now making Social Security deductions, 
the procedure 


RB te cisczea January 1, 1943 employers are to 


such as Charitable organizations, etc., 
may offer new problems. 
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H. Arnold Strangman 





Employees who are paid by the week will present 
little difficulty as regards computation of the tax. An 
employee receiving $42.18 for a week would have 
Victory Tax deducted on $30.18, or $1.50. In order 
to determine the amount of tax for employees who are 
paid twice a month, it is best first to compute the 
amount of the deduction on a yearly basis. For in- 





- Tax Accountant, Los Angeles, Calif. 
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stance, an employee who receives a salary of $225.00 
per month: 


Salary for a full year amounts to ................... $2,700.00 
DEDUCT—Exemption at $12.00 per week.......... 624.00 

Subject to Victory Tax............... $2,076.00 
Victory Tax on $2,076.00—per year................. $ 103.80 
Victory Tax on $2,076.00—per month............... 8.65 
Victory Tax on $2,076.00—per half-month........... 4,32 


The same result is obtained by working on the basis 
of 4% weeks to a month, or 2-1/6 weeks to a half- 
month, viz: 





ee $112.50 
pi AED ty ee ee een 26.00 

Subject to Victory Tax................. $ 86.50 
Victory Tax at 5 per cent on $86.50.............. ae £2 


This employee would, therefore, receive a check each 
half-month in amount $108.18, being salary $112.50 
less Victory Tax $4.32. Shown in journal form, the 
entry on the accounting records would be as follows: 


DR CR 
Seleries and Wages.................. 112.50 
RE RS ie en ee Se eS 108.18 
Victory Tax Payable............... 4.32 


The transaction would be entered in the Check Record 
as follows: 


CHECK RECORD 


Victory Tax Amount of Date Check Salaries 
Payable Check 1943 In Favorof Number’ and Wages 
CR R Jan. 15 R. Doe 101 DR 
4.32 108.18 112.50 


At the end of the month, the Victory Tax Payable 
account in the General Ledger would be Credited with 
the total amount of tax deducted from pay checks of 
all employees: the Salaries and Wages account would 
be Debited with the full regular amount of the pay- 
roll: the bank account, of course, would reflect a Credit 
to the extent of the Salaries and Wages actually paid 
in cash. 


Employees should be given a record showing the 
Victory Tax deduction, for their retention. An easy 
way to accomplish this is for a carbon copy to be nee 
of pertinent portions of the pay check, viz: 
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ABC MANUFACTURING CO. 


Voucher Check Jan. 15, 1943 

Chief Clerk 

1/1 to 1/15/43 PAY TOR. Doe..............$108.18 
$112.50 


Victory Tax 4.32 





$108.18 


Inasmuch as a portion of the Victory Tax is to be 
refunded after the war, it will be necessary for the 
Revenue authorities to keep an account for each and 
every Victory taxpayer. In order that this can be 
done, with every remittance of tax, employers will 
have to furnish a list showing the names of employees 
and the amount of Victory Tax applicable to each. 
In order to facilitate this task it is suggested that an 
analysis sheet be kept to supplement the Victory Tax 
Payable account. Where the number of employees is 
small, the following form could be used: 


Month R. Doe J. Roe M. Jones L. Smith H. Brown TOTAL 


1943 4.32 6.48 5.40 4.56 6.48 76.50 
Jan. <2 28. 
Feb. 

Mar. 
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Where the number of employees is large, the follow- 
ing form would be more practical: 


Name Jan. Peb: xXx xxx xxx Dec. TOTAL 
R. Doe 4.32 
J. Roe 6.48 


M. Jones 5.40 

L. Smith 4.56 

H.Brown 6.48 
&c. 


When remittances of the tax are made to the Collec- 
tor of Internal Revenue by employers, the Victory 
Tax Payable account would be Debited. In other 
words, this account would be closed out after each 


remittance of tax. 


A “Payroll Record” also should be maintained, with 
a separate sheet for each employee, somewhat on the 
figure below. At the end of the year, the total salary 
paid for the year will be found in the last column. 
This will be found useful when Information Returns 
must be prepared for the Revenue authorities. 


PAYROLL RECORD 


DOE, Richard (Married) Date Employed—1/10/41 
1416 Elm Street Salary—$225.00 per month 
Glenoaks, Arizona Chief Clerk 

1943 Ck. No. Vic. Tax Cash Month TOTAL 
1/15 1/1 to 1/15/43 101 4.32 108.18 

1/31 1/15 to 1/31/43 221 4.32 108.18 225.00 225.00 
2/15 2/1 to 2/15/43 328 4.32 108.18 

2/28 2/15 to 2/28/43 467 4.32 108.18 225.00 450.00 


Employers 1943 check vouchers which serve as a 
receipt to the employees for the Social Security tax 
deducted will need one more space to provide for the 
deduction of the Victory Tax. 





No. 





ABC Manufacturing Co. 


CHICAGO, ILL. 


Many employees check vouchers now serve as a 
receipt for the Social Security tax, the War Bond 
deduction and unless space permits the addition of 
the Victory tax deduction new checks will be required. 
Many employers use the form set forth below. 


STATEMENT OF EARNINGS AND PAYROLL DEDUCTIONS TO THE EMPLOYEE 


FOR PAYROLL PERIOD ENDING 


[ NAME PLATE | 









EARNINGS VICTORY TAX 





200.00 


U. S. BONDS 


18.88 





AMOUNT OF CHECK 


169.92 


















































































By SAMUEL J. FOOSANER* 


© intelligently organized, thorough estate plan 

can be consummated under the law as it exists 

today, without simultaneously making a detailed 
study of the diversified character of the holdings of the 
taxpayer. Failure to adequately consider the possible 
impositions of estate or inheritance taxes by a number 
of jurisdictions, with regard to the same property, can 
readily result in one’s estate plan being thrown com- 
pletely out of line. Such is the effect of the recent 
decision delivered by the Supreme Court of the United 
States in Utah v. Aldrich. 

The implications of this decision are indeed far- 
reaching. Consistent with the expression contained 
in the majority opinion of the Court, it is quite within 
the realm of probability for a tax to be imposed upon 
various portions of a decedent’s estate by as many as 
ten or more commonwealths. It is within the realm 
of possibility for taxes to be imposed on some part of 
the same decedent’s estate by all of the forty-eight 
states, as well as the Federal Government. 

The state or states in which the issuing corporation 
owns property, may all claim a tax on a transfer of 
the decedent’s stock. The state serving as a repository 
for the corporate books can demand a tax. The state 
or states in which the stock certificates are to be found 
may rightfully ask for a tax. And, certainly the state 
in which the decedent died domiciled is entitled to 
collect a tax. If the question of legal domicile is in 
dispute, several states might seek,’ yes, and even 
succeed in recovering a tax on this ground alone.?” 


* Counsellor at Law, Newark, N. J. 

1 State Tax Commissioner of Utah v. Malcom P, Aldrich and Mary 
S. Harkness, Administrators of the Estate of Edward S. Harkness, 
Deceased. U.S. Supreme Court, April 27, 1942, 62 Sup. Ct. 1008. 
See also: State Tax Commissioner v, Estate of Untermyer. 62 Sup. 
Ct. 1104. 

1a Riley et als. v. New York Trust Co., 62 S. Ct. 608 (1942). 

1b Estate of John T. Dorrance, 53 S. Ct. 222 
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Estate Planning Receives 
Another Set-Back 


Utah v. Aldrich Invites Havoc 


lf the estate is in the taxable brackets, no one will 
question the Federal Government’s right to its estate 
taxes. Considered collectively, these impositions could 
very possibly exceed the total value of the decedent’s 
estate. 

The facts of the Aldrich case reveal that Edward 5S. 
Harkness (the decedent) died testate in 1940. At that 
time he was domiciled in the State of New York. His 
will was probated and the executors appointed in that 
commonwealth. Among other holdings, Harkness left 
10,000 shares of common and 400 shares of preferred 
stock of the Union Pacific Railroad Company, a Utah 
corporation, when he died. Notwithstanding the fact 
that the certificates evidencing the stock ownership at 
no time reposed in the State of Utah, and notwith- 
standing that the State of New York served as the 
continuous repository for the various stock books and 
records, the Supreme Court held that it was within 
the province of the State of Utah to impose an in- 
heritance tax on the Union Pacific stock, as being 
within the jurisdiction of that state. 

The respondents, in contending that the transfer of 
the shares should not be subjected to a tax by the 
State of Utah under the provisions of its inheritance 
tax law, sought a declaratory judgment in that state, 
in substantiation of their contention. Following the 
decision of the Supreme Court of the United States 
in the case of First National Bank of Boston v. Maine,’ 
the Supreme Court of Utah affirmed a judgment of a 
lower court, in which a decision was rendered in favor 
of the respondents. A Writ of Certiorari having been 
subsequently sought out of the Supreme Court of the 
United States, the same was granted for the specific 
purpose of re-examining the constitutional basis for 
the First National Bank of Boston v. Main decision. 





#284 U. S. 312. 
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Mr. Justice Douglas, in delivering the opinion of 
the United States Supreme Court, indicated that this 
re-examination was essential “in the light of such 
recent decisions as Curry v. McCanless* and Graves 
v. Elliott.” * 


Mr. Justice Douglas went on to say: 


“There can be no doubt but that the judgment below should 
be affirmed if First National Bank v. Maine is to survive, as the 
judgment in that case prohibited the State of Maine from 
doing what the State of Utah is here attempting. But we do 
not think it should survive. And certainly it cannot if the 
principles which govern the Curry and Graves cases rest on 
firm constitutional grounds.” 


Pertinent Facts on the Maine Case 


Because of the significance attached to First National 
Bank v. Maine, it is well to review at this point some 
of the more pertinent facts in that case. It is also in 
order to quote from the dissenting opinion of Mr. 
Justice Stone (now Chief Justice), since it is that 
dissenting opinion which forms the basis for the current 
ruling in the Aldrich and Untermyer cases. 

The Maine case was chiefly concerned 
with the taxing of certain shares in the 
Great Northern Paper Company, a cor- 
poration of that commonwealth. These 
shares comprised the bulk of the estate of 
Edward H. Haskell, who died testate in 
1924, while domiciled in Massachusetts. 
The decedent’s will was probated in 
Massachusetts, in which state the stock 
was subjected to an inheritance tax as 
part of his estate. Thereafter, the State 
of Maine, on the strength of the fact that 
the Great Northern Paper Company had 
been incorporated by it and owned most 
of its property within the confines of 
Maine, assessed an inheritance tax on the 
stock holdings held by Mr. Haskell prior 


to his death. A resistance to this assess- | MORE 


ment by the executors of the decedent’s 
estate resulted in the Court being con- 
fronted with the following question: 


Did the State of Maine have the power, 
in light of the Fourteenth Amendment, to 
impose a tax upon the transfer of shares 
of stock in a Maine corporation, which 
stock formed part of the estate of a 
decedent, who, at the time of his death, 
was legally domiciled in Massachusetts? 

After exhaustively considering the facts, 
Mr. Justice Sutherland concluded that the 
foregoing question should be answered in 





2307 U. S. 357. 
*307 U. S. 383. And see: Commonwealth v. 
Stewart, 338 Pa. 9, aff’d 312 U. S. 649. 
5 Frick v. Pennsylvania, 268 U. S. 473. 
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the negative. In first disposing of the question of 
tangible personal property, he stated: 

“Tt was by the Frick case,» however, that the rule became 
definitely fixed that, as to tangible personal property, the power 
to tax is exclusive in the State where the property has an 
actual situs.” 

Then, coming to the matter of intangibles, with 
which we are concerned in the instant case, Mr. Jus- 
tice Sutherland went on to say: 

“In the case of intangibles, the problem is not so readily 
solved, since intangibles ordinarily have no actual situs. . . . 

“We hold that the exaction of the tax here assailed was not 
within the power of the State under the 14th Amendment.” 

The Maine case was not without precedent. The 
spirit which it espoused had been previously exemplified 
in Farmers Loan and Trust Company v. Minnesota * and 
in Baldwin v. Missouri." It will be recalled that the 
Farmers Loan and Trust Company case, supra, over- 
(turn to page 752) 





§ 260 U. S. 204. 
7 281 U. S. 586. 
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The Four Horsemen 


ride again 


AR HAS ONCE AGAIN 

loosed the Four Horsemen 
of the Apocalypse upon the world 
.- .. fire, famine, sword, and 
pestilence. 

In the last war, the most dead- 
ly of these was pestilence. And 
today, in Europe and Asia, there 
is already a wartime rise in 


Tuberculosis... the dread TB 
that kills more people between 
15 and 45 than any other disease. 


You can help prevent a war- 
time rise of TB in our country— 
by buying Christmas Seals today 
.-..and using them every day 
from now to Christmas. They 
fight Tuberculosis. 
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Employee Trusts Under the Revenue 


Act of 1942 
(Continued from page 724) 


of course, that not more than 3 per cent of such cost 
is taxed to the employee each year, until the excess 
above 3 per cent equals the cost. 


Deduction of Employer Contributions 


The most complicated portion of the amended statute 
is that part which relates to employer deductions. 
Attempt will be made herein to bring order out of 
chaos. 

Deductions for contributions to pension trusts were 
formerly governed by IRC Section 23(a), relating to 
ordinary and necessary business expenses incurred 
during the taxable year, and by Section 23(p), which 
related particularly to pension trusts but referred back 
to 23(a). Contributions covering pension liabilities 
accruing during the year were deductible in full under 
subsection (a), and additional contributions in excess 
of such current liabilities were deductible under sub- 
section (p), provided such excess had not been pre- 
viously allowable as a deduction, and provided further 
that it was apportioned over a period of ten years 
beginning with the year of contribution. This meant, 
for example, that contributions made in any one year 
to fund past service benefits had to be spread over a 
10-year period for deduction purposes.”® 


The new statute completely eliminates Section 23(a) 
from this field, and provides that employer deductions 
for contributions made pursuant to any plan deferring 
the receipt of compensation to employees shall be con- 
trolled solely by 23(p).”® 

The general rule which has been adopted with regard 
to deductions of employer contributions to a tax-exempt 
pension trust is that deductions are limited to 5 per cent 
of the aggregate compensation otherwise paid to all 
employees covered by the trust.?’ To this rule there 
are exceptions, as shown in the following paragraphs. 

The Commissioner may make periodic examinations 
at not less than 5-year intervals and determine whether 
the 5 per cent rate is more than that required to take 
care of the unfunded cost of past and current service 
benefits of the employees covered, and if he deter- 


mines it to be excessive, he may reduce the deduction 
rate.*® 





% IT 3266, 1939-1 (Part 1) CB 144. 

7 IRC § 23(p)(1). 

Jd, § 23(p)(1)(A)(i). The statute provides that contributions 
must be ‘‘paid’’ into the trust within the employer's taxable year. 
For this purpose and for the purpose of deduction of contributions 
to exempt plans generally, an employer on the accrual basis is con- 
sidered to have made a payment on the last day of the taxable year 
if actual payment is made within 60 days after the close of such 
year. Id, § 23(p)(1)(E). 

23 See note 27. 


December, 1942 


On the other hand, provisions are made for deduc- 
tions in excess of 5 per cent. The amount necessary 
to take care of both past and current service benefits 
may be actuarially determined in terms of a level 
amount, or a level percentage of compensation, over 
the remaining future service of each employee, under 
regulations of the Treasury Department, and such 
amount may be deducted even though in excess of 
5 per cent of the compensation.”® The Senate Finance 
Committee wrote in this regard: 


“As an illustration, the actuary may determine, on the basis 
of a study of all relevant data and appropriate assumptions as 
to mortality, interest, and other pertinent factors, that if the 
employer contributes yearly 4 per cent of the total compensa- 
tion of the employees for current service credits and 3 per cent 
for past service credits—making a total of 7 per cent, the trust 
may be expected to have sufficient funds to pay all the pen- 
sions provided by the plan. From time to time the actuary 
will presumably compare the actual experience with the as- 
sumptions he made to determine if the 7 per cent contribu- 
tion rate should be continued unchanged or should be modified 
to assure that the funds already accumulated in the trust plus 
future employer and any employee contributions will enable 
the pensions provided to be paid. The Committee feels that 
for such cases the employer’s contributions are a proper de- 
duction, even if in excess of 5 per cent.” 

Another instance in which the 5 per cent limitation 
is not applicable is that the employer may deduct in 
the year paid to the trust an amount equal to the 
“normal cost” of the plan, as determined under the 
Department’s Regulations, plus 10 per cent of the un- 
funded cost of past service benefits, if any, again as 
determined by the Regulations.*® This provision may 
prove more favorable to the employer than the old law. 
What the Department will recognize as the “normal 
cost” of the plan must await the promulgation of the 
Regulations. However, the Senate Committee report 
indicated that what it had in mind is the method used 
for most annuity plans under which the employer sets 
up an employee retirement plan pursuant to a master 
group annuity contract issued by an insurance com- 
pany ; i. e., by normal cost is meant the annual premium 
charged by the insurance company for the annuity 
arising out of that year’s service. 

A privilege not formerly allowed is that the employer 
is permitted to carry over to succeeding taxable years, 
for deduction purposes, amounts contributed to the 
pension trust in any year which exceed the deduction 
allowable under the foregoing rules. Nevertheless, the 
deduction in any of such succeeding years is likewise 
subject to the prescribed limitations as to amount.” 

If the employer has a plan which meets the exemp- 
tion requirements of new Section 165 as to coverage 
and non-discrimination, he may deduct amounts used 





* 40C § 23(p)(1)(A) (ii). There is a proviso to the effect that if 
more than 50 per cent of the remaining unfunded cost is attributed 
to 3 employees, the amount attributable to them must be allocated 
over a 5-year period for deduction purposes. 

* Td., subsec. (iii). 
* Id., subsec. (iv). 
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to purchase retirement annuities to the same extent, 
and subject to the same limitations, as in the case of 
contributions to exempt pension trusts.*? This wipes 
out an advantage which existed under the former law, 
whereby reasonable amounts paid to purchase retire- 
ment annuities from an insurance company, though 
covering past services, were deductible without the 
necessity of spreading any part of the deduction over a 
10-year period.** 

Deductions for contributions to exempt stock bonus 
and profit-sharing trusts are now on a different basis 
from deductions for contributions to pension trusts 
and purchases of retirement annuities. Such deduc- 
tions may be taken at the rate of 15 per cent of the 
compensation otherwise paid or accrued to all em- 
ployees covered by the plan.** For this purpose, con- 
tributions to two or more stock bonus or profit-sharing 
trusts are considered together, and no trust is included 
which is in effect a pension trust. A carry-over of 
non-deductible contributions is permitted here, as in 
the case of pension trusts and annuity purchases. In 
addition, if the employer pays less than 15 per cent in 
any year, the difference may be carried forward within 
a specified limit to increase permissible deductions in 
subsequent years.** 


If the plan under which the employer’s contributions 
are made does not meet the tax exemption require- 
ments of Section 165, the employer can deduct such 
contributions only if the employees’ rights are non- 
forfeitable.*® It is thus apparent that it is not possible 
under the new law, in the case of a non-exempt plan 
for deferred compensation, for there to coexist a deduc- 
tion by the employer and postponement of income to 
the employee. If the interest of the employee is non- 
forfeitable at the time the contribution is made, the 
employer gets a deduction but the employee is imme- 
diately subject to tax; if the interest of the employee is 
forfeitable at such time, the employer gets no deduc- 
tion, and the employee is not subject to tax. This isan 
important change of existing law,*? which should drive 
many non-exempt plans into qualifying for exemption. 

There is an over-all limitation of deductions for con- 
tributions to plans which include combinations of 
pension and profit-sharing trusts, or combinations of 
trusts and annuity plans, of 25 per cent of the compen- 
sation otherwise. paid to the covered employees. In 

* IRC. § 23(p)(1)(B). 
of premiums, if any, must be applied within. the. current. taxable 
year, or the next succeeding taxable year, towards the purchase 
of such annuities, 

4 TT 2910, XIV-2 CB 152. 

* IRC § 23(p)(1)(C). 

% The limit is that deductions in the later years cannot exceed 
15 per cent of the compensation otherwise paid in such years to 
employees covered by the plan. This would be of advantage only 
where there is an.increase in.compensation of such employees in 
the later years. 


6 IRC. § 23(p)(1)(D).. 
3 P3346, supra note 10. 
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_This is. subject to the proviso that refunds 
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the case of carry-overs of excessive contributions from 
prior taxable years (beginning in 1942 or thereafter) 
the upper limit is 30 per cent.*® 

In general, the deduction provisions are complex, 
but are intended to be broad and flexible enough to 
take care of bona fide plans. Wide discretionary pow- 
ers are given to the Treasury Department in prescrib- 
ing regulations for determining the amount of deductions. 
It is to be hoped that the Department will write such 
regulations in the light of the spirit behind the enact- 
ment of the amendments. 


Effect of New Law on Existing Plans 


In the case of plans in effect on or before September 
1, 1942, they do not become subject to the new coverage 
requirements and non-discrimination requirements until 
the beginning of the employer’s first taxable year in 
1943.5° Moreover, they are given until December 31, 
1943, to fall in line with such requirements. The latter 
time leeway is likewise accorded plans put into effect 
after September 1. 


Suppose an employer has made contributions to a 
plan in his taxable year beginning in 1942, which exceed 
the amount allowable as a deduction under amended 

(Turn to page 749) 


% IRC § 23(p)(1)(F). 
39 1942 Act, § 162(d). 
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ALABAMA 
January 1—— 
Automobile dealers’ reports due. 
Beginning of license year for retailers of 
alcoholic beverages. 
Chain store tax due. 
Last day to make property tax returns. 
January 10—— 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 
January 15—— 
Carriers’, warehouses’ and _ transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 
lubricating oils tax reports due. 
Motor carriers’ tax due. 
January 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax reports and 
payment due. 
Gasoline tax reports and payment due. 
Lubricating oils tax reports and payment 
due. 
Motor fuel taxes and reports due. 
Sales tax reports and payment due includ- 
ing small taxpayers. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports due. 
January 31—— 
Public utility inspection fee reports due. 


ARIZONA 
January 1—— 
Motor vehicle registration fees and taxes 
due. 


January 5—— 
Alcoholic beverage licensees’ reports due. 
January 15— 
Gasoline tax reports and payment due. 
Gross income tax reports and payment due. 
Motor carriers’ reports and taxes due. 
January 25—— 
Motor fuel carriers’ reports due. 
January 30— 
Gross income tax annual reports due. 


ARKANSAS 
January 10—— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Natural resources purchase statements due. 
Natural resources severance tax reports 
and payment due. 
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January 15—— 
First installment of public utility gross 
earnings fees due. 
Light wine and beer wholesalers’ purchase 
statements due. 
Wine manufacturers’ 
due. 
January 20—— 
Gross receipts tax and reports due. 
Motor fuel tax and reports due. 
Use fuel tax and reports due. 


reports and taxes 


CALIFORNIA 
January 1—— 
Carriers’ permit renewal fees due. 
City motor carriers of property permits 
to be renewed. 
Gasoline tax due. 
Motor vehicle registration fees due. 
January 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Sales tax reports and payment due. 
Use fuel tax reports and payment due. 
Use tax reports and payment due. 





January 20—— 
Beer and wine reports and taxes due. 
Motor carriers’ gross receipts tax reports 





due. 
Semi-annual installment of real property 
tax due. 
COLORADO 
January 1 


Chain store tax due. 
January 5—— 

Motor carriers’ tax due. 
January 10—— 

Motor carriers’ reports due. 
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January 14— 

Sales tax reports and payment due. 

Use tax reports and payment due. 
January 15—— 

Coal mine owners’ reports due. 

Coal tonnage tax reports and payment due. 

Service tax reports and payment due. 
January 25— 

Qasoline tax reports and payment due. 
January 31—— 

Coal mine owners’ annual reports due. 


CONNECTICUT 
January 1—— 
Gasoline tax due. 
January 10—— 
Cigarette distributors’ monthly inventory 
reports due. 
January 15—— 
Gasoline tax reports due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 


DELAWARE 
January 1—— 
Installment of railroad tax due. 
New Castle county property taxes—last 
day to pay without penalty. 
January—First Tuesday—— 
Franchise tax reports due. 
January 15—— 
Filling station gasoline tax reports due. 
Last day to file alcoholic beverage reports. 
Manufacturers and importers alcoholic bev- 
erage taxes due. 
January 31—— 
Common carriers’ reports of motor fuel 
transported due. 
Distributors’ gasoline tax reports and pay- 
ment due. 


DISTRICT OF COLUMBIA 


January 10—— 
Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers, and 
retailers. 


Beer reports due from licensed manufac- 
turers and wholesalers. 
January 15—— 
Beer tax due. 
January 20—— 
Corporation reports due. 
January 25—— 
Gasoline tax reports and payment due. 
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FLORIDA 
January 1—— 
Motor vehicle registration renewable. 


Sleeping and parlor car company reports 
and taxes due. 


January 10—— 
Alcoholic beverage reports due from manu- 
facturers and dealers. 
January 15—— 
Alcoholic beverage reports due from car- 
riers and transporters. 
Carriers’ gasoline reports due. 
Gasoline tax reports and payment due. 
Motor vehicle fuel use tax and reports due. 


GEORGIA 

January 1—— 

Corporation license taxes and reports due. 
January 10—— 

Tobacco wholesalers’ reports due. 
January 15—— 

Malt beverage tax reports and payment 

due. 

January 20—— 

Gasoline tax reports and payment due. 


IDAHO 
January 1 ' 
Chain store tax due. 
January 9—— 
Motor carriers’ monthly gross revenue re- 
ports due. 
January 10—— 
Beer dealers’ 
January 15—— 
Electric power company reports and taxes 
due. 
Gasoline tax reports and payment due. 
Motor carriers’ gross receipts tax—quar- 
terly installment due. 


reports due. 


ILLINOIS 
January 1—— 
Motor vehicle registration and fees due. 
January 10 
Motor carriers’ mileage tax due. 
January 15—— 
Annual franchise tax reports due from all 
corporations. 
Cigarette tax returns due. 
Last day to make alcoholic beverage re- 
ports. 
Public utility reports and taxes due. 
Sales tax reports and payment due. 
Warehousemen’s reports on alcoholic bev- 
erages due. 
January 20—— 
Gasoline tax reports and payment due. 
Oil production tax and reports due. 
January 30—— 
Transporters’ gasoline tax reports due. 
January 31 
Last day for real estate brokers and sales- 
men to renew annual licenses. 
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INDIANA 
January 1—— 
Chain store tax due. 
January 10—— 
Unstamped intangibles reports and taxes 
due. 
January 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
January 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan associations’ intangibles 
tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 
January 31—— 
Gross income tax reports and payment due. 
Information at source returns due. 
Withholding agents’ returns of tax with- 
held due. 


IOWA 

January 1 

Additional tax on motor carriers due. 

Motor vehicle registration fees due. 
January—First Monday—— 

First day for assessment and report of 

bank share tax. 

Property taxes (first half) due. 
January 10—— 

Carriers’ gasoline tax reports due. 

Cigarette vendors’ reports due. 


Class *‘A’’ permittees’ beer tax reports and 
payment due. 
January 20—— 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 25—— 
Corporation capital stock reports due. 


KANSAS 
January 1—— 


Insurance company annual statements due. 
January 10—— 
Malt beverage reports and tax due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax reports and payment 
due. 
Motor carriers’ gross ton mileage tax re- 
ports and payment due. 
January 20—— 
Sales tax reports and payment due. 
January 25—— 
Gasoline tax reports and payment due. 


KENTUCKY 
January 1—— 
Motor carriers’ excise tax due. 
January 2 
Chain store taxes and reports due. 
Property taxes on distilled spirits due. 


January 10—— 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
January 15—— 
Alcoholic beverage reports due. 
Motor vehicle fuel (other than gasoline) 
reports and payment due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax reports 
and payment due. 
January 20—— 
Oil production tax reports and payment 
due. 
January 31—— 
Dealers’ and transporters’ gasoline tax re- 
ports and payments due. 
Life insurance company premiums tax re- 
turns and payment due. 


Withholding agents’ income tax returns 
due. 


LOUISIANA 
January 1—— 
Alcoholic beverage permit fees due. 
Wholesalers’ tobacco tax reports due. 
January 10—— 
Importers’ gasoline tax reports and pay- 
ment due. 
Importers’ kerosene tax reports and pay- 
ment due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils report due. 
Intoxicating liquor manufacturers’ 
dealers’ reports due. 
Wholesalers’ and retailers’ tobacco tax re- 
ports due. 
January 20—— 
Bank share tax reports due. 
Dealers’ gasoline tax reports and payment 
due. 
Dealers’ kerosene tax reports and payment 
due. 
Fuel use taxes and reports due. 
Light wine and beer manufacturers’ and 
dealers’ tax reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use taxes and re- 
ports due. 
Petroleum solvents reports due. 
State sales and use taxes and reports due. 
January 30—— 


Gas gathering tax reports and payment 
due. 


and 


Natural resources severance tax reports 
and payment due, 








TAX ES~—The Tax Magazine 


STATE TAX CALENDAR 






December, 1942 





New Orleans property tax and utility taxes 
(installment) due. 

Petroleum products reports and taxes due. 

Public utility and pipe line taxes and re- 
ports due. 





MAINE 
January 10—— 
Cigarette dealers’ and distributors’ month- 
ly reports due. 
Malt beverage manufacturers’ and whole- 
salers’ reports due. 
January 15—— 
Use fuel tax and reports due. 
January 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax reports 
due. 


MARYLAND 
January 10—— 
Admissions tax payment due. 
January 30—— 
Reports due from purchasers of motor fuel 
in cargo lots. 
January 31—— 
Beer tax reports and payment due. 
Gasoline tax reports and payment due. 


MASSACHUSETTS 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Bank net income tax reports due. 
January 15—— 
Cigarette licensees’ tax reports and pay- 
ment due. 
January 31—— 
Gasoline tax reports and payment due. 
Insurance company (other than life) pre- 
mium tax returns due. 


MICHIGAN 
January 1—— 
Gas and oil severance tax reports and pay- 
ment due. 


January 5—— 
Carriers’ gasoline tax reports due. 
January 10—— 
Last day for payment of property taxes 
without 4% collection charge. 
Common and contract carriers’ reports and 
fees due. 
January 15—— 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Gas and oil severance tax reports and pay- 
ment delinquent. 


MINNESOTA 
January 1—— 
Carriers’ permits expire. 
Motor vehicle registration fees due. 


January 10—— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
January 15—— 
Interstate motor carriers’ mileage reports 
and taxes due. 
January 25—— 
Gasoline tax reports and payments due. 


MISSISSIPPI 
January 5—— 
Factory monthly reports due. 
January 10—— 
Admissions tax reports and payment due. 
January 15—— 
Distributors’, retailers’ and wholesalers’ 
light wine and beer reports due. 
Gasoline tax reports and payment due. 
Manufacturers’, distributors’ and wholesal- 
ers’ tobacco tax reports due. 
Sales tax reports and payment due. 
Timber severance taxes and reports due. 
Use tax reports and payment due. 
January 30—— 
Annual sales tax reports and payment due. 
January 31—— 
Chain store tax delinquent. 


MISSOURI 





January 1 
Bank share tax delinquent. 
Bank share tax reports due. 
Motor vehicle registration and fees due. 
Private car company tax returns due. 
Utility property returns due. 





January 5—— 
Non-intoxicating beer permittees’ reports 
due. 
January 15—— 
Alcoholic beverage reports due. 
Gasoline tax reports due. 
Last day to pay carriers’ registration fees. 
Retail sales tax reports and payment due. 
January 25—— 
Gasoline tax due. 
Use fuel tax and returns due. 


MONTANA 
January 1—— 


Moving picture theatre licenses issued and 


taxes due. 
January 15—— 


Brewers’ and liquor wholesalers’ tax re- 


ports and payment due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
Motor carriers’ additional fees due. 
January 20—— 


Crude petroleum dealers’, producers’, re- 


finers’ and transporters’ reports due. 
January 30—— 
Coal mine operators’ taxes and reports due. 


Natural gas company taxes and reports 


due. 
Oil producers’ license taxes and reports due. 
Telegraph company reports and taxes due. 


NEBRASKA 
January 1—— 
Fire marshal tax due. 
January 15—— 

Alcoholic beverage manufacturers’ and 
wholesale distributors’ reports due. 
Gasoline tax reports and payment due. 

Imitation butter reports and taxes due. 


NEVADA 
January 1 
Alcoholic beverage annual license fees due. 
Importers of petroleum products file re- 
ports and pay fees. 
Motor carriers’ license fees due. 
Motor vehicle registration and fees’ due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Last day to pay extra transient livestock 
tax. 
January—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax re- 
ports due. 
January 25—— 
Dealers’ gasoline tax reports and payment 
due. 
Fuel users’ tax reports and payment due. 
January 31—— 
Mines’ net proceeds tax reports due. 





NEW HAMPSHIRE 

January 1—— 

Cold storage licenses expire. 

Gasoline tax due. 
January 10—— 

Manufacturers’ and wholesalers’ alcoholic 

beverage taxes and reports due. 

January 15—— 

Gasoline tax reports due. 


NEW JERSEY 
January 10—— 

Bank share tax reports due. 

Excise tax reports and payment due on 
interstate busses. 

Gross receipts tax reports and payment due 
from busses and jitneys in municipalities. 

January 15—— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, warehousemen, and importers. 

January 20—— 

Alcoholic beverage retail consumption and 
retail distribution licensees’ reports and 
taxes due. 

January 30—— 
Carriers’ gasoline tax reports due. 
January 31—— 

Distributors’ gasoline reports and taxes 
due. 

Domestic life insurance company reports 
due. 





NEW MEXICO 
January 15—— , 
Bank share tax reports due. 

Income tax (last installment) due. 
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STATE TAX CALENDARS 


STATE TAX CALENDAR 


Occupational gross income reports and 
payment due. 
Oil and gas conservation tax reports due. 
Severance taxes and reports due. 
January 20—— 
Motor carriers’ reports and taxes due. 
January 25—— 
Gasoline tax reports and payment due. 
Use or compensating tax reports and pay- 
ment due. 
January 30—— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
January 15—— 
Cigarette agents’ reports due. 
January 20—— 
Alcoholic beverage taxes and reports due. 
New York City retail sales tax returns and 
payment due. 
New York City use taxes and returns due. 
January 25—— 
New York City conduit company taxes and 
reports due. 
New York City public utility excise tax 
returns and payment due. 
January 31—— 
Gasoline tax reports and payment due. 
Last day to pay motor vehicle registration 
fees. 


NORTH CAROLINA 
January 1—— 

Installment-paper dealers’ 
ports and taxes due. 

Motor vehicle registration and fees due. 

January 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports due. 
January 15—— 

Sales tax reports and payment due. 

Spirituous liquor tax due. 

Use tax reports and payment due. 

January 20—— 

Distributors’ gasoline taxes and reports 
due. 

Franchise bus carriers’ 
ports and taxes due. 

January 31—— 

Electric light, gas, power, sewage, street 
railway, and telephone company reports 
and taxes due. 

Lightning rod dealers’ and manufacturers’ 
reports and taxes due. 


quarterly re- 


and haulers’ re- 


NORTH DAKOTA 

January 1 

Cigarette distributors’ reports due. 

Motor vehicle registration and fees due. 
January 15—— 

Alcoholic beverage transactions tax reports 

and payment due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ taxes due. 


January 20—— 
Annual reports of mining and manufac- 
turing companies due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


OHIO 

January 10—— 

Admissions tax reports and payment due. 

Alcoholic beverage tax reports due from 

class A and B permittees. 

January 15—— 

Cigarette use tax and reports due. 

Use tax reports and payment due. 
January 20—— 

Dealers’ gasoline tax reports due. 
January 30—— 

Carriers’ gasoline tax reports due. 
January 31—— 

Gasoline tax due. 

Reports to Industrial Board due. 

Sales tax reports and payment due. 


OKLAHOMA 
January 1 
Motor vehicle registration and fees due. 
Oil, gas and mineral gross production 
tax reports and payment due. 
Property tax installment due. 
January 5—— 
Mine operators’ (other than coal mines) 
reports due. 
January 10—— 
Airports’ gross receipts tax reports and 
Payment due. 
Alcoholic beverage taxes and reports due. 
January 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Sales tax reports and payment due. 


January 20—— 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax reports and payment due. 
January 21—— 
Annual industrial reports due. 
January 30—— 
Cotton manufacturers’ reports and taxes 
due. 
Natural gas and oil information reports 
due. 


OREGON 
January 1—— 
Motor vehicle registration and fees due. 
January 10—— 
Oil production tax reports and payment 
due. 
January 20—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Gasoline tax reports and payment due. 
Motor carriers’ reports and taxes due. 


PENNSYLVANIA 
January 10—— 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ re- 
ports due. 

January 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 

Manufacturers’ alcoholic beverage tax re- 
ports and payment due. 

January 25—— 

Payment of Ph’iadelphia real property 

taxes comm; nves. 


January 31—— 
Gasoline tax reports and payment due. 
Reports of unclaimed money and dividends 
due. 


RHODE ISLAND 
January 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 


January 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
January 1—— 
Motor carriers’ tax (installment) due. 
January 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax returns and pay 
tax. 
January 20—— 
Gasoline tax reports and payment due. 
Motor fuel taxes and reports due. 
January 30—— 
Insurance company premiums tax report 
and tax (semiannual installment) due. 
January 31—— 
Foreign corporation reports due. 


SOUTH DAKOTA 
January 1—— 
Chain store tax due. 
Express company taxes due. 
Motor carriers of persons—taxes due. 
Private car line property taxes due. 
Property tax due. 
January 10—— 
Interstate motor carriers’ tax and reports 
due. 
January 15—— 
Alcoholic beverage sales reports due. 
Gasoline tax reports and payments due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 
January 20—— 
Domestic corporation reports due. 
January 30—— 
Mineral products severance tax reports and 
payment due. 


TENNESSEE 
January 1—— 
Cottonseed oil mills’ reports due during 
month. 
January 5—— 
Quarterly report of oil and volatile sub- 
stances due. 
January 10—— 
Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to file alcohoic beverage reports. 
January 15—— ; 
Collection and adjustment license taxes and 
reports due. 


(Turn to page 747) 





The Shoptalkers 


“Well,” said Oldtimer, looking up from his CCH 
copy of the Revenue Act of 1942, “it looks to me like 
a pretty good job.” 

“A good job!” exclaimed the Kid. “Why, it’s the 
most complicated tax law we’ve ever seen. Look here, 
what it says in the morning paper: . ‘Even tax experts 
are puzzled’. How do you figure that to be a good 
job, now that we need smooth and efficient adminis- 
tration more than ever?” 

“Tl lay you a small wager, otherwise known as a 
bet,” retorted Oldtimer, “that with every new Rev- 
enue Act the newspapers have had the experts ‘puzzled’, 
and that’s fair enough. Why shouldn’t they be puzzled? 
They are looking for the first time at an entirely new 
Act, with the text a mile long, just crawling with new 
provisions, prospective as well as retroactive.” 

“So you admit you are puzzled?” teased the Kid. 

“T do nothing of the sort,” said Oldtimer. “Maybe 
I was up until a few days ago, but now that I’ve had 
a chance to look it over, it seems reasonably clear to 
me. Of course, it will give rise to controversial issues, 
but not necessarily more than usual.” 

“All right, then,” determined the Kid. “If you feel 
so oracular about the new Act perhaps you would 
venture an opinion as to why all these retroactive 
changes ; they are certainly going to mess up the works.” 
“As you know,” replied Oldtimer, “I am not much 
interested in going into the theory, now that we have 
the accomplished fact before us. Congress wrote the 
law, I didn’t. I am just here to work with it. If you 
have skimmed through the highlights, I think you must 
admit that it looks like a rather equitable piece of work.” 


_ 


/ 





TALIING SHOP 





“Yes,” admitted the Kid, “lots of arbitrary provi- 
sions have been eliminated and by and large it probably 
fits in with ‘ability-to-pay’ better than any Act we’ve 
hadinalongtime. But is this the time to worry about 
alleviating legislation? Shouldn’t our first concern be 
the mostest revenue?” 


“T think you'll find,” emphasized Oldtimer, “that the 
need for raising revenue has been quite adequately 
considered. If we can do that, plus taking long steps 
in the general direction of over-all equity, then / think 
we've done a darn creditable job, in the midst of war.” 

“Agreed,” said the Kid, “but just the same “. 


“Just the same what?” asked Oldtimer. 


“ec 


Aw, I guess maybe you are right,” admitted the 
Kid. “It’s just that with the war going on and the 
Treasury needing every tax dollar it can get its hands 
on we all of a sudden get a Revenue Act chock-full 
with refund opportunities. It’s going to tie up both 
business offices and the Bureau to work with a heap of 
claims, and then the Treasury is going to start paying 
back a lot of money.” 

“Those are pretty good points,” conceded Oldtimer. 
“T doubt, however, that either a business office or the 
Bureau is going to give time to claims to an extent 
that will work any detriment to the war effort. There'll 
be a way of taking care of that. As to the Treasury 
passing out a lot of money, it seems to me that any 
taxpayer who gets ‘windfalls’ as a result of the 1942 
Act and doesn’t put it right back into War Bonds, is 
just begging for insomnia.” 

“Yes,” agreed the Kid, “the Australians would say ‘not 
fair dinkum’ about any other use of the refund money.” 
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“Well, then,” concluded Oldtimer, 
with a twinkle in each eye “any other 
questions ?” 

“No,” sighed the Kid, “I guess I'll 
take time out to think up some tougher 
ones.” 

“Any time at all,” said Oldtimer. 
“Any time at all!” 


Odds and Ends 


In the administering of the new Victory 
Tax could it be that an expedient con- 
venience measure will be adopted to 
combine employers’ returns and _ re- 
mittances with the present quarterly social 
security tax returns? Mr. Morgenthau 
—please! 

Up in the woods and hillsides of 
Putnam County, New York, reigns Wild 
Bill Gilbert. (It’s always “Wild Bill”, 
somehow. Anybody ever hear of “Wild 
Joe”’?) He is undisputed master of his 
realm, in and out of the hunting season, 
except for two- and fourlegged tres- 
passers. He doesn’t mind the fourlegged 
ones, but some of the others don’t seem 
to know that he draws a mean bead with 
his Springfield on anything that moves 
on his property. At the same time, Bill 
wouldn’t hurt a fly, unless it hurt him 
first. 

He proposes a “trespassing tax”, in 
the form of a license, to be taken up 
when the culprit is caught, then to be 
forfeit. The roamer of the woods who 
does not trespass—or who is not caught 
at it, rather—would be able to turn his 
license in for a refund at the end of the 
season. We second the motion. 


If you were a farmer, but not a gentle- 
man—no, we mean if you were a farmer 
but not a gentleman farmer—you were 
always able to take a deduction for all 
medical expenses for your cows, hawgs 
and other critters but not, for instance, 
for yourself and your wife. You weren’t 
even critters, when it came to that. 


But thanks to Section 127 you are 
henceforth partly on a par with the 
critters; at least you’ll be able to claim 
the excess over 5% of your net income. 
Gentlemen of the Congress, when it 
comes to keeping a carcass in repair, 
which is most important—the cow or 
the taxpayer? 
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Collection of Taxes at Source 


By G. T. ADAMS 


The collection of taxes through direct payroll deductions will 
naturally require certain records to be kept by the employer. The 
tax to be collected will be based upon employee’s yearly income 
which suggests, because of rate changes or idleness, that such 
taxes will require many adjustments after collections have been 
made. 

We have already established the necessary mechanics to con- 
trol social security. Rather than start a new series of records, 
it is suggested we combine both social security and payroll taxes 
in one single report by providing the necessary separation on 
both our payroll and social security records. If this is handled 
in a practical manner, it will without doubt save much duplica- 
tion of effort. It will have theadditional advantage ot spreading 
the work throughout industry, thereby eliminating at least to a 
degree the amount of effort otherwise necessary by the Government. 


Social security taxes are collected weekly, but actually paid 
by the employer quarterly. The same procedure should be used 
in collecting the withholding tax. Earnings naturally will vary 
among employees during the course of the year. Whatever method 
of computing taxes is used, the tax should be adjusted to earnings 
at the end of each quarter and finally at the end of the 12-month 
period. 

A great deal of unnecessary effort can be saved by giving to 
the employer the authority to discontinue the collection of taxes 
where an employee’s earnings have dropped, until such time as 
the tax and his earnings are in accord again. The employer, like- 
wise, should be perrnitted to make refunds direct, at the end of 
the year if necessary, where the taxes withheld are in excess of 
the amount payable. So long as the final tax and earnings are 
in accord, there would be no necessity for further adjustment. 

The exception to this rule would be where an employee dis- 
continues work after several months’ employment. In such a 
case the taxes collected would be adjusted to the yearly average 
each quarter, and a refund made direct to the employee at the 
end of the year. There would be no need nor necessity of the 
Government’s stepping into the picture, simply because in all cases 
the amount of tax turned over by the employer would always 
coincide with the tax due on the earnings indicated. 

If an employee changes his place of employment, a copy of 
the record of his employment showing earnings and tax collected 
would be turned over to his new employer who would continue 
along the suggested basis and include the figures contained in 
such records in his calculations. Social security numbers of course 
would identify such employees and records. 


If this procedure were followed, a minimum of data and final 
adjustments would be required. Without some such control a 
tremendous amount of work and a great deal of duplication must 
follow. Man hours spent on unnecessary or avoidable detailed 
records, whether the employer or the Government is involved, are 
man hours lost that can never be regained. 
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Lo, the Poor Farmer 


Speaking about farmers, the “Statistical Abstract of 
the United States,” a Department of Commerce com- 
pilation, tells us that the number of farms is somewhat 
below seven million. Through the press the Depart- 
ment also tells us, now, that farm income is expected 
to aggregate some fifteen billions for 1942, or well over 
10% of the estimated total national income. Si, move 
over. Here we come! 


Tax Forum 


J. K. Lasser, of tax booklet fame, has rounded up 
talent from near and far for a forum on federal taxa- 
tion, under the sponsorship of New York University. 
The roster of lecturers and discussion leaders reads 
like a Who’s Who in tax matters. 


Tax Booklets 


Tax booklets, by the way, are now sprouting like 
crocuses in the Spring. You can buy them on the 
newsstands, in the five and dime stores and through 
the mails. A perusal of the crop indicates that Lasser’s 
is still the best money’s worth of this group and then 
in January comes the “Tax Bible”, the U. S. MASTER 
TAX GUIDE, published by Commerce Clearing House, 
Inc. This book, however, is not sold through book 
stores and newsstands. 


Swapping Editors in the Middle of the 


Tax Stream 


This department is advised that while the 1942 Act 
was still cooking, and rapidly coming to a boil, this 
magazine lost, and the Army gained, Wm. N. Wise, 
for many years editor and chief carrier-of-the-ball. 
The epidemic is now believed to be under control. 


Some Notes on T. D. 5000 


To those who have been concerned with the in- 
terpretation and administration of government con- 
tracts, T. D. 5000 needs no introduction. Neither does 
the word “reasonable”; it pops up time and again 
and again. 

This department touched on the matter of “reason- 
able salaries” in the October issue. Since then the 
salary limitation and stabilization steps taken by the 
President and administered by Supreme Court Justice 
James F. Byrnes have rendered the question quite 
academic. It is interesting to note, however, that in 
connection with government contracts various agencies 
had various ideas as to what was “reasonable.” For 
instance— 

The Navy and the Air Corps set a $25,000 top for 
executive salaries, includible in cost; $9,000 for field 
construction work; no bonuses on salaries of more 
than $3,000, and under that figure not more than 10%. 
Specific rates were also given for travel allowances. 
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Fiat? Well, it is a matter that has to be reduced to 
more or less inflexible dollars and cents at one time or 
other, or your cost figuring would be stymied. 


Cases 


In 42-2, ustc, at J 9694, we find the case of Abbott 
Worsted Mills, Inc., in which the plaintiff seeks an 
allowable expense out of expenditures to repair flood 
damages. The facts, the way we read them, seem to 
present a reasonably good case for a casualty, but the 
plaintiff himself argues that on the banks of a New 
Hampshire river a flood is an “ordinary hazard of 
business.” That, however, didn’t make it an ordinary 
and necessary expense; it was just water over the dam. 

In the same volume, at { 9703, the case of Pepperell 
Manufacturing Company deals with the question of 
whether or not capital stock taxes are payable if no 
business activities are engaged in. The Court rules— 
no tax. The test of whether or not business is actually 
being done comes up in the administration of many 
state franchise tax laws and municipal tax laws, and 
here is one more precedent, on a certain set of facts. 

At J 9711, a certain well-known and substantial tax- 
payer wins the right to base depreciation on fair mar- 
ket value, rather than cost, of assets acquired from a 
wholly owned subsidiary. No less an authority than 
Robert H. Montgomery appeared for the plaintiff—so 
there you are. 

The Supreme Court has not yet handed down any 
tax case opinions during the current term, but some 


are expected during November. Can you wait? 
. *e 6 


Patent Royalties and Renegotiation 


A recent move to curtail excessive profits from war 
production, is the new law Public 768 enacted October 
31, 1942 dealing with the renegotiation of patent 
royalties. 

This law is flexible and broad—all inventions, 
patented or unpatented, manufactured, used, sold or 
otherwise disposed of for the United States under 
license agreements calling for the payment of royal- 
ties are within its scope. Royalty agreements of con- 
tractors and subcontractors on production for the 
government will be examined and after hearings, a 
fixed rate of compensation will be agreed upon, then 
no royalties, in excess of the rate decided upon, are 
to be paid to the licensor. If, after the decision, the 
licensor still disagrees with the rate fixed, he may sue 
the United States. He may mot sue the licensee for 
any amounts above the rate fixed. 

The Report of the Committee on Patents indicated 
that rates are to be fixed only in connection with par- 
ticular contracts, and the rate determined for one 
contract would not thereby become effective for other 
contracts involving the same invention. 



























in the Field of Taxation 


Corporate Taxation in New York.—By Henry 
M. Powell. Boyd Press, 29 Reade Street, New York, 
N. Y. Price $10. 

Mr. Henry M. Powell first published under this 

title in 1933 and this his new edition is not the old 
book brought up to date; but a completely new edi- 
tion. During the past eight years there have been 
so many changes in the substantive and procedural 
law so the original volume was completely rewritten. 
For the first time a complete chapter has been devoted 
to the administrative work of the Corporation Tax 
Sureau, and the reader learns what becomes of the 
report after it leaves his hands. He also learns of 
the Collection Division, of the Warrant Division, 
of the Special Investigation Bureau, and of many 
other details of administrative work not found in the 
Tax Law or the Regulations. 

The plan of the book is not limited to the “Fran- 
chise Tax” in New York, except so far as it deals 
with the statute and with remedial procedure. At 
least seven of the twenty-two chapters are general 
in their scope, and are applicable to corporations 
doing business in states imposing franchise taxes or 
income taxes, particularly chapters II “Subject of 
the Tax, and Its Measure”, III “Objects of Taxation ; 
Taxable Entities’, IV “Limitations on Taxation”, 
V “Doing Business”, VI “Initial Taxes”, VII “Allo- 
cation”, IX “Reports of Merged, Consolidated and 
Affiliated Corporations”. 

Each chapter of the book is preceded by a synopsis 
containing the title of each topic arranged by para- 
graph numbers. This, with a full Table of Contents, 
and one General Index promotes an easy and simple 
reference. 

Mr. Powell was formerly Assistant to the Corpo- 
ration Counsel in the Tax Bureau of the New York 
City Law Department. He was also Counsel to the 
New York Special Tax Commission of 1906. 
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Personal Estate Planning in a Changing World.— 
By René Wormser. Simon and Schuster, 1230, 6th 
Ave., New York, N. Y. Price $3.00 


In this book, Mr. Wormser discusses these prob- 
lems in simple, concise, everyday language. It is so 
organized as to guide the reader step by step in 
answering these basis questions: 


Who shall my beneficiaries be? 


Why? That is, what reasons, purposes, and ob- 
jectives have I for my intended benefactions? 

When shall each gift come into effect? 

What property have I, best suited to each bene- 
ficiary and purpose? 

How can I best effect my purposes—by what 
mechanisms? 

This book is not confined to a discussion of wills. 
It treats of the co-ordinated use of all of the tools 
available to estate planning, including trusts, life 
insurance, annuities, gifts, going business interests, 
etc. Perhaps Mr. Wormser’s most important contri- 
bution to the subject is his insistence on an under- 
standing of objectives for he holds that a clear 
recognition of purposes will determine how a plan 
should be made to work. Too often, estate planning 
is treated as a mechanical job. Mr. Wormser makes 
it a living, human process in which philosophical ap- 
proach is important and an understanding of reasons 
is essential. In this period of uncertainty, his catch- 
words are “Flexibility and Liquidity.” 

René Wormser is a Californian by birth and a New 
Yorker by education and training. Estate planning 
is one of the fields in which he has specialized during 
his twenty-one years of law practice. He is a mem- 
ber of the legal firm of Haggerty, Myles & Wormser 
and is on the Surrogates Courts Committee of the 
Association of the Bar of the City of New York. 







































The Tax Court of the United States 


3oard of Tax Appeals is now the “Tax Court.” 
The members and chairman of the Board will be 
designated as judges and presiding judge of the “Tax 
Court” and their immunities, tenure of office, rights, 
and privileges will be the same as provided in the law 
for members of the Board. The jurisdiction, powers, 
and duties of the “Tax Court” will be unchanged 
from those of the Board. No qualified person shall be 
denied admission to practice before such Court be- 
cause of his failure to be a member of any profession 
or calling. This change in name but not in functions 
was brought about by the Revenue Act of 1942. The 
change took place October 22, 1942. 

Petitions filed with the “Tax Court” on and after 
October 22, 1942 will be numbered beginning with 
number 1. It is expected that the former Board will 
be referred to in the future as the “Tax Court” and 
that a new official report series will be started to re- 
place the BTA reports. The new reports will probably 
substitute “T. C.” for “B. T. A.” and be cited as 
“1 TC —,” etc. 


Christmas Bonuses 


The payment to employees, whose wage or salary 
increases are subject to the jurisdiction of the National 
War Labor Board, of a bonus, fee, gift, commission 
or other form of compensation customarily paid to 
such employees in the past may be continued without 
the approval of the National War Labor Board pro- 
vided that, 


(a) if in a fixed amount, the total amount so paid 
to an employee during the current bonus year does 
not exceed the total so paid to an employee for like 
work during the preceding bonus year, or 

(b) if computed on a percentage, incentive or other 
similar basis, the rate and the method of computation 
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are not changed in the current bonus year so as to 
yield a greater amount than that in the preceding 
bonus year, but a greater amount when resulting from 
the same rate and method of computation may be 
paid. 


War Contract Disputes 


The new Army Board of Contract Appeals, formed 
as a result of the increasing number of disputes ap- 
pealed to the Secretary of War, has adopted formal 
rules of procedure to govern appeals handled by it. 

The rules provide for findings of fact and decisions 
to be made by the contracting officer or chief of a sup- 
ply service (if there has been an intermediate appeal), 
of which the contractor is to receive copies. Appeals 
are to be made in writing, setting out specified details 
as to the nature of the dispute, and are to be filed with 
the officer whose decision is appealed. Provision is 
made for the conduct of hearings, which may be held 
at places other than the office of the Board (Wash- 
ington, D. C.). Testimony and oral argument may 
be limited by the Board; briefs may be filed in lieu of 
personal appearance. The rules also cover the basic 
rules of evidence, the taking of depositions, decisions, 
transcripts, rehearings and coordination of Board action 
with the activities of the Price Adjustment [renegotia- 
tion] Board. Appellants may appear personally, or 
be represented by another member or officer of the 
firm, as appropriate, or by an attorney at law. 


1943 Payroll Taxes Remain at 1% 


The payroll tax imposed on employees and em- 
ployers by the Federal Insurance Contributions Act 
will remain at 1% during 1943, instead of being in- 
creased to 2%. This freezing of the 1943 rates at 1% 
is contained in amendments to the Act made by the 
recently enacted Revenue Act of 1942. 
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Air Raid Protection 


There is little question that the con- 
struction of bomb shelters should be 
considered as “ordinary and necessary” 
in the light of the experience of other 
belligerent countries, but the question 
may well be raised whether in all cases, 
the expenditures should be treated as 
expenses rather than as capital items 
subject to depreciation. This is true 
primarily for the reason that in prac- 
tically all cases the shelters will prob- 
ably be built in such manner as to 
remain in existence considerably longer 
than the unexpired portion of the year 
of construction. 





Where it is certain that the bomb 
shelters constructed will become totally 


useless in the business of the taxpayer 
after cessation of hostilities, that is, 
would be unfit even for storage or 
similar use, and where the cost of the 
shelter is comparatively small, the de- 
duction of the expenditures as a busi- 
ness expense should be permitted. 


Where it is clear, however, that a 
bomb shelter would be useful in the 
ordinary business operations of the 
corporation at the expiration of the war 
period, particularly where the cost of 
contruction is substantial, the taxpayer 
should be required to capitalize the ex- 
penditure and should be permitted to 
deduct depreciation upon the basis of 
the estimated life of the structure. 





The cost of material for blackout pur- 
poses as well as the cost of the other 
items referred to above for use in air 
raid precaution and protection by a tax- 
payer engaged in a trade or business 
where the item is used in connection 
with his business should be treated as 


a current expense and deducted from 
gross income in computing net income 
for Federal income tax purposes in the 
year in which the expenditure was made. 
The cost of such expenditures by per- 
sons for use in connection with their 
residence, etc. is a personal expense 
and therefore not an allowable deduc- 
tion in their Federal income tax returns. 


WASHINGTON TAX TALK 








OPA To Get Tax Return Information 

The Office of Price Administration will have access to cer- 
tain statistical information of the Treasury Department. Tax 
returns while public records could not be opened for public 
inspection except by an order of the Secretary approved by 
the President. The President has given such authority and 
Secretary Morgenthau Jr. issued the following T. D. to all 
collectors. 

“Pursuant to the provisions of section 55(a) and 603 of 
the Internal Revenue Code, corporation statistical transcript 
cards prepared by the Bureau of Internal Revenue from corpo- 
ration income and declared value excess-profits tax returns 
made under the Internal Revenue Code, as amended, for any 
taxable year ending after June 30, 1941, and before July 1, 
1942, may be open to inspection by the Office of Price Admin- 
istration. The inspection of such transcript cards herein au- 
thorized may be made by any officer or employee of the Office 
of Price Administration duly authorized by the Administrator 
to make such inspection. Upon written notice by such Admin- 
istrator to the Secretary of the Treasury giving the classes 
of corporations whose transcript cards it is desired to inspect, 
the Secretary and any officer or employee of the Treasury 
Department, with the approval of the Secretary, may furnish 
such Office of Price Administration with any data on such 
cards or may make the cards, or any of them, available in the 
office of the Commissioner of Internal Revenue for inspection 
and copying by the Office of Price Administrator or by such 
examiners or agents as the Administrator thereof may designate. 
The information so obtained may be published or disclosed in 
statistical form providing such publication does not disclose, 
directly or indirectly, the name or address of any corporate 
taxpayer.” 

[Signed by H. Morgenthau, Jr., Secretary of the Treasury, 
and approved October 26, 1942, by Franklin D. Roosevelt, 
The White House. ] 








The Executive Orders of the President 


“By virtue of the authority vested in me by sections 55(a) 
and 603 of the Internal Revene Code (53 Stat. 29, 111), it is 
hereby ordered that corporation statistical transcript cards 
prepared by the Bureau of Internal Revenue from corporation 
income and declared value excess-profits tax returns made under 
the Internal Revenue Code, as amended, for any taxable year 
ending after June 30, 1941 and before July 1, 1942, shall be open 
to inspection by the Office of Price Administration; such in- 
spection to be in accordance and upon compliance with the 
rules and regulations prescribed by the Secretary of the Treas- 
ury in the Treasury decision relating to the inspection of such 
cards by the Office of Price Administration, approved by me 
this date.” 


[Signed by Franklin D. Roosevelt, The White House, 
October 26, 1942.] 
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Washington Tax Talk 
(Continued from page 743) 
Who Is An Employee? 

The definition of an employee has been of import- 
ance to the employer since the enactment of the 
Social Security laws and now that the new Victory 
tax requires withholding from the wages, salaries etc. 
of the tax by the employer, this then again assumes 
importance. The following is a quotation from the 
report of the Senate Committee on Finance relative 
to the withholding of the Victory tax. 


“Subsection (d) of section 465 provides that the term 
‘employee’ includes any individual (in addition to any indi- 
vidual who is a servant under the law of master and servant) 
who performs service, of whatever nature, for a person (includ- 

‘ing the United States, a State, Territory, or any political 
subdivision thereof, or the District of Columbia, or any agency 
or instrumentality of any one or more of the foregoing), unless 
the service is performed by the individual in pursuit of his 
own independently established business. Subsection (d) also 
provides that the term ‘employee’ includes an officer of a 
corporation. 

This definition has the effect of requiring collection at the 
source, both where the master-servant relationship exists, and 
where, though no such relationship exists, the person perform- 
ing the services is not performing them in the course of his 
own independently established business. 

The common-law rules for determining whether the rela- 
tionship of master and servant exists would be unnecessarily 
restrictive if they stood alone as the test for withholding tax 
purposes. The principal inquiry under such rules, which were 
developed largely in the field of tort law, is whether the person 
for whom services are performed (the master) has a right 
to exercise control over the physical activities of the individual 
performing the services (the servant). Many persons, although 
not considered servants under the common-law rules, are 
employees in every real sense, and should not be grouped with 
those in fact engaged in an independently established business. 
Thus, in determining for tort purposes whether an individual 
who sells goods for a commission is an employee, it is im- 
portant to know the extent of direction and control exercised 
over him; but the determination as to whether the withholding 
tax should apply in his case should be dependent upon the 
more practical test provided in subsection (d) in the definition 
of the term ‘employee.’ If the coverage were limited to the 
relationship of master and servant, there would be many diff- 
culties in determining whether the common-law criteria were 
met. The existence or non-existence of the common-law rela- 
tionship can be ascertained in doubtful cases (and there would 
be many such cases in view of the broad scope of the withhold- 
ing tax) only after the gathering, in many instances by field 
investigation, of detailed information in each case. 

The definition of ‘employee’ is accordingly drawn to cover 
all common law servants, and in addition such other individ- 
uals performing services as are not in reality independent 
businessmen or independent practitioners of a profession, 
whether or not they are independent contractors at common 
law. Thus under this definition an individual may be an 
employee even though he is not subject to control. A large 
number of the cases which would be doubtful under the com- 
mon-law control test alone involve individuals who are readily 
ascertained to be employees under the definition because they 
clearly do not have independently established businesses of 
their own. The formulation of general rules for determining 
whether an individual has an independently established busi- 

ness of his own is left to regulations to be prescribed by the 

Commissioner with the approval of the Secretary. 

In the case of an independently established business, for 
example, that of a private practitioner of law or medicine, 





December, 1942 


remuneration is normally received in small amounts from many 
persons. For obvious reasons, it is considered desirable to 
exclude these fees for personal services from the withholding 
provisions. On the other hand, where the doctor or lawyer 
is not engaged in his own private practice, but receives a salary 
from some other doctor or lawyer or sorne business enter- 
prise, such salary would be subject to collection at the source. 

Service in the ordinary store is by or on behalf of the owner 
and is performed in pursuit of such owner’s independently 
established business. But where the store is not independently 
established by the operator and he is performing his services 
for a salary, commission, or a share of the profits, under lease 
or other arrangement with the person whose business is being 
conducted through such outlet, withholding from the opera- 
tor’s remuneration is required. 

In the case of the ordinary insurance solicitor, collection at 
the source would be made without regard to the existence of 
the master and servant relation between the solicitor and the 
person withholding, inasmuch as the solicitor has no inde- 
pendently established business.” 


Royalties for use of Inventions 


The House passed the bill, S. 2794, providing for the 
adjustment of royalties for the use of inventions for 
the benefit of the United States. It must go back to 
the Senate for action on the House changes before 


- going to the President. As explained by Rep. Lanham 


who handled the bill on the floor of the House, the 
purpose of the measure is simply to give a hearing to 
those who may be owners or licensees of patents, and 
to agree with the authorities upon a proper rate of 
royalty for the duration of the war. 

(Turn to page 754) 
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Alcoholic Beverage Taxes 
(Continued from page 711) 

The Federal Government, through the Alcohol Tax 
Unit, has done much to regulate liquor advertising but 
it is limited in its authority to interstate commerce. 
Some states have adopted the federal regulations. No 
one questions the need for preventing publication of 
false statements, but opinion differs, of course, as to 
the extent of advertising and the kind of advertising 
that should be permitted. Advertising that makes 
drinking attractive does not promote temperance. 

Another serious problem of administration is the 
control of the “tied” house. Such outlets are sub- 
sidized by payment of fees, furnishing equipment, 
granting secret rebates, extensive credit and other con- 
cessions. Both federal and state administrators agree 
that this method of retailing should be abolished. 


Discriminatory Taxation and Regulation 


State rivalry in the production of alcoholic liquors 
has resulted in a movement to restrict trade or manu- 
facture of such beverages to residents of the state or 
to encourage the use of state-grown products. So 
serious have interstate barriers become that the pro- 
ducers themselves ask that discriminatory laws be 
withdrawn because of the retaliation they invite. At 
one extreme they amount to absolute embargoes of 
foreign products, in a milder form they relieve the 
héme producer from some of the excises. In any case, 
they are a hindrance to free trade and an indirect 
violation of a United States constitutional provision. 

Some examples may be cited. The Alabama license 
to produce wine from home grown fruits is $25 a year, 
but it is $1,000 a year to produce wine from out-of-state 
fruits. Colorado requires a fee of $1,000 a year from 
those soliciting orders from out-of-state wine, but only 
$250 from those soliciting orders for Colorado-pro- 
duced wine. The state of Washington makes a four- 
fold distinction: (1) it imposes an excise of 10% of 
retail sale price of out-of-state wine, but that on home 
produced wine is 10¢ a gallon; (2) it differentiates 
between the license fees of producers and wholesalers ; 
(3) it limits sale of out-of-state wine to stores of the 
monopoly system while it does not so limit the sale 
of home produced wine, and (4) it prohibits the pro- 
duction of wine from non-native fruit.?? 

In order to protect themselves against discrimina- 
tory rules or taxes, several states have provided for 
reciprocal additional taxes. These taxes are imposed 
on liquors from other states that discriminate in 
favor of home products. Florida, for example, has 
provided for a tax on wines equal to the difference be- 
tween the tax levied on wines manufactured in the 
foreign state and like wines manufactured in Flor- 





22 75th Congress, 3d Session, Hearings before the T. N. E. C. on 
Interstate Trade Barriers, March, 1940. 
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ida. Nebraska and New Jersey have given to the admin- 
istrative authority the power to make such reciprocal 
rules and regulations as are necessary. 

The action of Indiana in repealing the legislation 
discriminating against out-of-state beer is an example 
of how these discriminations may be eliminated. This 
effort to keep business at home resulted: (1) in re- 
taliation against Indiana beer by several states ** and 
(2) in embargoes by Michigan and Missouri. The 
repeal of the discriminatory act resulted from a con- 
ference of representatives from five mid-western states 
under the auspices of the Council of State Governments.” 


Sales Taxes 


Inasmuch as 22 states have taxes on sales of most 
consumption goods the question arises as to the pos- 
sible double taxation of alcoholic liquors. It might 
be called triple taxation, inasmuch as these goods are 
also subject to federal excises. A few sales tax states 
specifically exempt alcoholic beverages from their gen- 
eral sales taxes. These are: Alabama, Arkansas, 
Iowa, Ohio, and South Dakota. North Dakota ex- 
empts beer. Colorado exempts “commodities subject 
to the Colorado tax or United States tax amounting to 
more than 12¥%4 per cent of sales prices.” The Wy- 
oming law has a somewhat similar provision but the 
tax must be “in excess of 20 per cent under laws of 
the United States.” 

The Washington retail sales tax law provides for a 
special 10 per cent tax on sales of liquor sold through 
state liquor stores. Other retail sales are taxed at 2%. 

The Michigan situation has been somewhat con- 
fused. The original sales tax law (1935) did not ex- 
empt beer, wine, or spirituous liquors. In 1938 the 
State Board of Tax Administration issued a regula- 
tion to permit certain distributors acting as agents for 
the State Liquor Commission to deduct sales of spiritu- 
ous liquors and wine when reporting gross sales to 
the state board. This regulation also ended collec- 
tion of sales taxes from the Liquor Commission. As 
explained by Professor Ford: 


The principal reason for no longer collecting a sales tax 
on sales of spirituous liquors by specially designated distrib- 
utors appears to rest on the fact that in November, 1937, 
the retail mark-up on liquor prices in the state liquor stores 
was increased from 40 to approximately 55 per cent; further- 
more, the profits on liquor sales and the proceeds of sales 
taxes go into the general fund.” 


The Michigan sales tax is, however, applicable to 
sales of package liquor and wines by hotels, all retail 
sales of beer and sales of wine and liquor by the glass. 





23 For instance, a $1,500 fee imposed by Ohio on distributors who 
wished to handle Indiana beer. 

*% This conference went on record as opposing discriminatory 
legislation and favoring the prohibition of any licensee from trans- 
porting or importing liquor into a state in violation of the state 
laws. Tax Administrators News, January, 1939. 

2% Ford and E. F, Shepard, Michigan Sales and Use Tames, (1940) 
p. 41. 
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Table 3 
Revenue from Alcoholic Beverage Taxes, Excises, and State Licenses’ 
(In thousands of dollars, per cent of total tax revenue, and per capita) Per 
Per capita 
capita Excises 
State Revenue only 
r— 1936 — c— 1938 —\ r—— 9490— Ss -— M41 — 1941 19424 
Alabama $ 397 93% $ 444 101% $ 692 1.34% $0.24 $0.19 
Arizona ae Ss. a 850 5.92 867 4.87 1,622 9.01 3.24 ? 
Arkansas ayers : estes oe 497 1,985 7.22 2,718 8.87 2,692 8.09 1.49 1.20 
California Bh DN Sg. oe 12,783 8.83 15,526 6.48 16,980 6.43 16,913 5.90 2.44 1.62 
Colorado .... , alpacas ata ors 2,341 9.85 2,599 8.59 2,587 7.46 3,979 10.60 3.54 1.95 
Connecticut 1,800 5.58 5,622 9.22 4,557 10.54 4,976 9.85 2.91 2.91 
Delaware ie 496 5.76 676 =6.55 769 = 7.23 785 7.40 2.90 2.43 
Florida .. <vacve Qe $39 4,018 9.17 4,695 9.36 6,278 10.30 3.30 2.50 
Georgia ..... adats 468 = 1.56 2,133 5.18 5,471 7.77 4,072 8.00 1.30 a 
Idaho ...... , ted, 252 2.53 288 2.02 248 82.29 596 4.59 ES 40 
Illinois ..... ee 9,310 6.26 11,052 5.90 11,900 6.03 11,500 5.65 1.45 1.29 
Indiana .... tecsseee See Sas 6,840 9.11 tue 923 7,600 8.90 2.40 1.49 
Iowa ..... oichehalaiaba ase 1,136 1.95 1,278 2.03 1,183 1.91 1,122 1.89 44 43 
Kentucky .. ; 5,649 16.21 7,315 16.98 6,729 16.11 7,802 15.90 2.60 1.37 
Louisiana . Pe 5h? 1,922 4.73 2,417 3.90 3,170 4.53 4,471 5.68 1.89 1.71 
Maine .. 505 3.36 L5os f20 1,473 7.20 1,499 6.18 1.79 1.40 
Maryland . 2,885 9.38 3,604 10.83 4,474 10.38 5,439 11.50 2.93 2.92 
Massachusetts - oe. eS 4,939 4.57 8.852 7.45 10,071 8.00 2.30 221 
Michigan .. ' 8,235 6.74 10,350 7.30 7,188 4.96 7,620 4.42 1.44 .86 
Minnesota . . oft . 3,646 6.74 5,685 7.54 6,085 7.95 5,158 6.72 1.84 1.84 
Mississippi ... 206 .94 288 91 729 2.49 722) =2.15 % a 
Missouri ..... 4,883 9.83 5,398 7.95 5,102 , 6,171 7.40 1.63 1.36 
Montana .... ; 502 4.58 1,308 10.01 1,888 9.74 1,200 11.50 2.50 1.40 
Nebraska ... , 1,57 8.48 1,984 891 1,874 8.10 1,897 8.45 1.40 1.33 
Nevada .... 1795.69 201 6.07 213 =—5..88 217. 5.59 1.90 1.85 
New Hampshire 617 5.47 716 ~=6.20 841 6.68 811 6.20 1.65 1.29 
New Jersey . F075 5.55 8,754 7.53 9,858 8.57 10,137 10.60 2.45 Za 
New Mexico ; =; 478 4.47 700 =©4.90 725 4.70 749 = 4.37 1.40 E32 
New York .. . Bas B72 43,382 9.76 54.949 12.22 55,367 11.14 4.08 2.83 
North Carolina sao psn tia 626 =1.11 1590 2.19 2,261 3.05 2,610 3.04 81 70 
North Dakota ... ee 695 6.64 787 ~=— 8.10 884 8.49 1,226 7.98 1.90 1.90 
Gee” . .... ay oe .«« SOm72 §52 18,521 10.09 17,653 9.65 27,102 11.90 3.92 3.02 
I a ge Bai Aloe 703 =3.78 915 4.01 791 - 917. 4.29 .93 58 
Pennsylvania 14,987 8.34 22,296 8.41 21,646 8.78 23,926 8.79 2.31 1.69 
ES eee ter 297 2.44 387 2.84 357. 2.41 1,378 8.52 1.90 1.86 
South Carolina Piel reer es 3,257 12.80 2,813 9.29 3,009 988 3,403 9.49 1.76 1.74 
ORE EPMOED sik nk ios eccceclnee- 294 3.27 1,428 10.74 1,509 9.65 Lsoe 9.35 2.42 1.87 
OS ee ae 486 = 1.57 590 ~=s«-:1.49 2,108 4.88 2,118 4.62 73 .68 
Texas? . ROT ee 4,681 5.22 6,816 6.01 6,949 5.65 7,563 5.41 1.16 " 
Utah? . 5 De idler aie ateeeraes 105 80 120 76 116 70 7,450 .60 19 . 
ee ee al: 355 4.52 980 9.288 949 10.29 1,106 11.16 3.06 2.88 
Virginia — — sooe|6=©6e 1651 3.85 1,884 3.97 5.169 9.05 1.99 1.84 
Washington wince pecans Curae teeta 1,654 5.88 3,079 5.52 3,109 5.29 3,402 5.33 1.91 1.38 
eee 958 2.49 1,228 2.82 1,140 2.46 1,458 2.86 76 57 
Wisconsin .... a eau ees S225 758 5,999 7.26 6,352 7.61 6,294 6.70 2.05 1.97 
MIE oriole nda Mioiaars Wace: 258 ~=—sS:«.01 348 5.28 317 4.78 340 4.47 1.36 1.30 
Total hans Oa ee ae $188,443 $220,724 $245,776 $373,507 
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* 1936-1940 from Tax Institute, Tax Yields, 1940; data for 1941 from United States Census, TaxCollections, 1941. 


? Excises and licenses not separated in report. 


* These states use a calendar year, not fiscal year basis; figures are for calendar years 1935, 1937, 1939, 1940. 


Proceeds from Taxes on Alcoholic Beverages 
Public revenues from alcoholic beverage excises, 
licenses and stores have become an important part of 
federal and state fiscal systems. Federal data has been 
given above. As shown in Table 3 total state revenues 
from these sources have increased from $188,000,000 
in 1936 to $373,000,000 in 1941. Preliminary reports 
indicate increase of 16% from excises in 1942.2 The 





% United States Department of Commerce, State Finances, 1942, 
Aug. 31, 1942. 


largest amounts from excises and licenses in 1941 were 
received by the states of New York, California, Penn- 
sylvania, and Illinois. Excises alone produced 11.33% 
of total state tax revenue from Maryland, 10.05% for 
New Jersey, and 9.23% for South Carolina. These 
were the largest percentages. The smallest per- 
centage was received from this source in Utah 
(.6%), with Alabama (1.1%) and Oklahoma (1.12%), 


receiving little more. (Turn to page 760) 
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(Concluded from page 737) 
Reports due on fuel used in internal com- 
bustion engines. 
January 20—— 
Distributors’ gasoline tax reports and pay- 
ment due. 
Liquid carbonic acid gas tax due. 
January 31—— 
Last day to file insurance company pre- 
miums tax returns and pay tax install- 
ment. 


TEXAS 
January 1—— 

Commercial and collection agency reports 
and taxes due. 

Luxury excise (new radios, cosmetics, 
playing cards) tax and reports due. 

Motor carriers’ gross receipts tax and re- 
ports due. 

Ore, marble and cinnabar tax reports and 
payment due. 

Public utility taxes and reports due. 

Sulphur production taxes and reports due. 

Textbooks publishers’ tax reports and pay- 
ment due. 


January 15—— 
Cleomargarine dealers’ reports and taxes 
due. 


January 20—— 
Carriers’ motor fuel tax reports due. 
Motor fuel tax and reports due. 
Oil and gas well servicers’ gross receipts 
tax and reports due. 
Use tax and reports due on liquefied gases 
and liquid fuels. 


January 25—— 
Admissions tax reports and payment due. 
Carbon black production tax reports and 
payment due. 
Natural gas production tax reports and 
payment due. 
Oil production tax reports and payment due. 
Theatres’ prize and awards tax reports and 
payment due. 
January 31. 
Bank share tax due. 





UTAH 
January 10—— 
Carriers’ gasoline tax reports due. 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports due. 
January 15— 
Distributors’ and retailers’ gasoline tax 
reports and payment due. 
Sales tax returns and payment due. 
Use tax returns and payment due. 


VERMONT 
January 10—— 
Alcoholic beverage tax reports and pay- 
ment due. 
Property taxes payable in quarterly in- 
stallments due. 
January 15—— 
Electric light and power company reports 
and taxes due. 
January 31—— 
Annual list of stockholders of corporations 
due. 
Gasoline tax reports and payment due. 


VIRGINIA 
January 1—— 
Business license taxes due. 
January 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 
Merchants’ license taxes and reports due. 
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January 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax reports and payment due. 
Use fuel tax and reports due. 


WASHINGTON 


January 10—— 
Brewers’ and manufacturers’ malt products 
reports due. 
January 15—— 
Admissions tax reports and payment due. 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and payment 
due. 
Carriers’ gasoline tax reports due. 
Gasoline, fuel oil and use fuel tax reports 
and payment due. 
Gross income tax returns and payment due. 
Public utility gross operating tax reports 
and payment due. 
Sales tax reports and payment due. 
Use tax reports and payment due. 


WEST VIRGINIA 
January 1—— 
Chain store tax due. 


January 10—— 

Alcoholic beverage taxes and reports due. 
January 15—— 

Sales tax reports and payment due. 
January 20—— 

Additional fees of public utilities due. 
January 30—— 

Annual and quarterly occupational gross 

income reports due: 
Annual sales tax reports and payment due. 
Gasoline tax reports and payment due. 


WISCONSIN 


January 1 
Beer tax reports due. 
Motor carrier’s flat tax due. 
Motor vehicle registration due. 
January 10—— 
Alcoholic beverage tax reports due. 
Oleomargarine tax reports and payment 
due. 
Tobacco products tax returns due. 
January 20—— 
Gasoline tax and diesel fuel reports and 
payment due. 
January 30—— 
Transportation company gasoline tax re- 
ports due. 
January 31—— 
Common and contract motor carriers’ re- 
ports due. 
General property taxes due. 
Privilege dividend taxes and returns due. 





WYOMING 

January 1—— 

Motor carriers’ registration and fees due. 
January 10—— 

Carriers’ gasoline tax reports due. 
January 15—— 

Dealers’ gasoline tax and reports due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 

Wholesalers’ gasoline tax and reports due. 
January 20—— 

Motor carriers’ taxes and reports due. 
January 31—— 

Coal miners’ reports due. 


FEDERAL TAX CALENDAR 
dan. 15—— 


Corporation income tax and excess profits 
tax returns due for fiscal year ended 


October 31. Forms 1120 and 1121. 








Domestic corporations (business and rec- 
ords abroad or principal income from 
U. S. possessions)—returns due for fiscal 
year ended July 31, by general exten- 
sion, with interest at 6% from October 
15 on the first installment. Forms 1120 
and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
fiscal year ended October 31. Forms 
1040, 1040A, 1041, 1120, 11213, 1120H, 
1120L. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended July 31 Forms 
1040B, 1040NB, 1040NB-a, 1120NB., 

Fiduciary income tax return due for fiscal 
year ended October 31. Form 1041. 

Foreign corporations—see ‘‘Nonresident 
foreign corporations’’ and ‘‘Resident for- 
eign corporations’’ below. 


Foreign partnership return of income due 
by general extension for fiscal year end- 
ed July 31. Form 1065. 


Individual income tax return due for fiscal 
year ended October 31. Form 1040. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended July 
31, in case of American citizens abroad. 
Forms 1040 and 1040A, 

Life insurance company income tax re- 
turns due for fiscal year ended October 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for December. 
Form 957. 

Nonresident alien individual income tax 
return due (business or office in U. S ) 
for fiscal year ended July 31. Form 
1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended July 31. Forms 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
July 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended October 31. Form 1065, 

Resident foreign corporations—returns due 
for fiscal year ended July 31, by general 
extension. Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended July 
31. Forms 1040, 1040A, 1041, 1120, 1120H, 
1120L, 1121. 

Stockbrokers’ monthly return of stamp ac- 
count due for November. Form 838. 


Jan. 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for December. 
Form 1012. 


Jan. 31—— 

Admissions, dues and safety deposit box 
rentals tax due for December. Form 
729. 

Excise taxes on gasoline, lubricating oils, 
and matches, due for December, Form 
726. 

Excise taxes on sales by manufacturers, 
producers, or irnporters due for Decem- 
ber. Form 728. 

Excise taxes on telegraph and telephone 
facilities, transportation of oil by pipe 
line, and passenger transportation due 
for December. Form 727, 

Processing taxes on certain vegetable olls 
due for Decemher. Form 932. 

Retail dealers’ excise tax and returns due 
for December on jewelry, furs and toilet 
preparations. Form 728a. 

Sugar (manufactured) tax due for Decem- 
ber. Form 1 (Sugar). 
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Certain Fiscal Year Taxpayers 
(Continued from page 726) 


elaborate returns are prepared. Such an extension, 
however, probably would not be granted in view of 
the government’s policy: “Due to the involvement 
of this country in the present world war and the urgent 
need for revenue, it is essential that applications for 
extensions of time for filing Federal income and excess 
profits tax returns for fiscal years ending in 
1942 be allowed only in those cases where, in the light 
of the reasons given by the taxpayer, the allowance is 
fully justified Such applications by corpora- 
tions will be granted only under the circumstances 
above indicated and then only by the Commissioner,” 
instead of by the local collectors as heretofore.” 


A logical guide would be a ruling made in 1932, 
where fiscal year taxpayers faced a situation analogous 
to the present one. 


“Any individual, corporation, or partnership which has here- 
tofore made a return under the Revenue Act of 1928 for a fiscal 
year ended in 1932 and computed the tax on such return in 
accordance with the provisions of the Revenue Act of 1928 
and not in accordance with the provisions of the Revenue Act 
of 1932 shall make a new return on the appropriate 
revised form under the Revenue Act of 1932 for such fiscal 
year. Such new return shal! be made on or before October 
15th, 1932." If the tax shown by the taxpayer upon the new 
return exceeds the tax shown by the taxpayer upon the return 
filed under the Revenue Act of 1928, such excess shall be paid 
at the time the new return is required to be made, unless the 
taxpayer elects to pay the excess in installments, in which event 
such installments will be due on the same dates on which the 
installments of the tax shown by the taxpayer upon the return 
made under the Revenue Act of 1928 would be due had the 
taxpayer shown the tax upon such return and elected to pay 
such tax in four equal installments. All installments of the 
excess tax due on or before the date such new return is re- 
quired to be made shall be paid on or before that date.” ” 


A supplementary ruling were made shortly there- 
after: 


“It appears that returns have been filed by taxpayers for 
fiscal years ended in 1932 which were prepared on the old 
forms prescribed for the use of taxpayers in making their re- 
turns under the Revenue Act of 1928, and that in practically 
all these cases the computation of both the income and the tax 
was made in accordance with the provisions of the Revenue 
Act:of 1932. Inquiry is made whether new returns prepared 
on the revised forms are required to be filed by such taxpayers. 
In those cases where an individual, a corporation, or a part- 
nership, prior to the issuance of the revised forms prescribed 
for the use of such taxpayer in making returns under the 
Revenue Act of 1932 for fiscal years ending in 1932, has made 
a return on the old form for such a fiscal year and computed 
the net income and the tax, if any, on such return in accord- 
ance with the provisions of the Revenue Act of 1932, and such 
return contains all the information necessary to determine the 
net income and the tax, if any, under the Revenue Act of 1932, 
a new return on the revised form for such fiscal year is not 


required by T. D. 4350.”* 






*I, T. 3529. 


The Revenue Act of 1932 was actually promulgated June 6th, 
1932, 


2T, D. 4350. 
31, T. 2649. 
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Prior to the present situation, the most recent pres- 
entation of this problem was in 1933, where certain 
provisions of the Revenue Act of 1932 were amended 
by the National Industrial Recovery Act. Amended 
returns accordingly were required of certain fiscal 
year taxpayers whose year ended in 1933 prior to the 
enactment of the NIRA.* 


“Every individual, estate or trust, or corporation which here- 
tofore made an income tax return for a fiscal year ended in 
1933 but in doing so did not give effect to the amendments 
made to the Revenue Act of 1932 by Section 218 of the National 
Industrial Recovery Act, shall make an amended income tax 
return for such fiscal year on the appropriate revised forms. 
Such amended return shall be made on or before November 
15th, 1933. Every individual, or estate or trust, having 
as an annual accounting period a fiscal year ending in 1933 
before June 30th, 1933, which was not required to make an 
income tax return for the fiscal year ended in 1933 under the 
provisions of the Revenue Act of 1932 prior to its amendment 
by Section 218 of the National Industrial Recovery Act, but 
which is required to do so by virtue of the amendments made 
by that section, shall make such return on the appropriate 
revised form on or before November 15th, 1933. . . . The 
tax on returns filed for fiscal years ended in 1933 shall be 


computed under Section 105 of the Revenue Act of 1932 and 
shall be the sum of: 


(a) The tax attributable to the calendar year 1932, found 
by computing the tax upon the income of the taxpayer 
for the fiscal year under the provisions of the Revenue 
Act of 1932 prior to their amendment by Section 218 
of the National Industrial Recovery Act, and by taking 
the proportion of such tax which the portion of the 
period falling within the calendar year 1932 is of the 
entire period; and 


(b) The tax attributable to the calendar year 1933, found 
by computing the tax upon the income of the taxpayer 
for the fiscal year under the provisions of the Revenue 
Act of 1932 as amended by Section 218 of the National 
Industrial Recovery Act, and by taking the proportion 
of such tax which the portion of the period falling 
within the calendar year 1933 is of the entire period.” ” 

In the present situation, the writer believes that 

the simplest solution would be the use of a single-page 
computation sheet, to be affixed to returns already filed 
or prepared for filing. All of the pertinent data appear 
on the tax form devised in 1941, and a bi-columnar 
work sheet would be a practical alternative to the re- 
preparation of the elaborate returns needed by all but 
the minority of active corporations. Inactive com- 
panies or those without taxable income could be ex- 
empted from a further report by a ruling along the 
lines of I. T. 2649, supra. 


The retroactive feature of the Revenue Act of 1942 
seems likely to withstand an attack as to its consti- 
tutionality. It has been held that “the date of retro- 
activity did not extend beyond the time when the 
Amendment '* was operative, and there can be no dis- 
pute that there was power by virtue of the Amendment 
during that period to levy the tax.” 7?” In that case, 


14 June 16th, 1933. 
%T, D. 4408. 


1% The Sixteenth, authorizing an income tax levied other than by 
proportional representation. 


1 Brushaber v. U. P. R. R., 240 U.S. 1. 
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Chief Justice White noted with approval an earlier 
decision: 

“The right of Congress to have imposed this tax by a new 
statute, although the measure of it was governed by the income 
of the past year, cannot be doubted; much less can it be 
doubted that it could impose such a tax on the income of the 
current year, though part of that year had elapsed when the 
statute was passed.” * 

Meanwhile, corporations are at a loss as to how 
In the New York 
Times of October 15th, 1942, six corporations reported 
their earnings in six different manners. 


to publish earnings statements. 


“The United States income and excess profits taxes were 
computed under the 1941 tax law, which applies to companies 
whose fiscal year ended on or before June 30th, 1942.” 

That opinion was, at the least, premature, as the joint 
committee had not decided as yet whether the Senate 
version should prevail. “Net profit after $X provision 
for Federal income and excess profits taxes computed 
at a combined normal and surtax rate of 45% and 
excess profits tax of 90% was $Y.” °° This wording 
indicates the basis for the estimate. “Net profit after 
$X provision for estimated Federal income and excess 
profits taxes was $Y.” *4 Here the basis for the esti- 
mate is unspecified. “Net profit after $X provision 
for prospective Federal income taxes was $Y.” ” 
“Prospective” is not defined further. “Net profit after 
$X provision for Federal income and excess profits 
taxes estimated in anticipation of the Revenue Act of 
1942 was $Y.”** That leaves the question: which 
version? “Federal taxes for the periods in 1942 were 
computed on the basis of rates discussed by the Ways 
and Means Committee.” ** Senator George’s commit- 
tee felt differently. 


Fiscal year taxpayers thus seem destined to meet 
the rates, if not the other intracacies as well, of new 
revenue laws before the calendar year companies do. 
It should not be concluded too hastily, however, that 
fiscal years are no longer desirable to corporations. 
Reasons of natural economic year, window-dressing, 
and the internal conditions of the taxpayer are still 
as cogent as they ever were. There are still good 
reasons for desiring fiscal years, even though they are 
sometimes regarded merely as red herrings to keep 
a suspicious revenue agent from flushing a tax 
mimimizing device. 


18 Stockdale v. Atlantic Insurance Co., 20 Wall. 323. 
% E. R. Squibb & Sons. 

20 Mathieson Alkali Works. 

21 New York Air Brake Co. 

2 Lehigh Portland Cement Company. 

23 Transue & Williams Steel Forging Corp. 

24 United Cigar-Whelan Stores Corp. 


CERTAIN FISCAL YEAR TAXPAYERS 








Employee Trusts Under the Revenue 


Act of 1942 
(Concluded from page 733) 


Section 23(p). What is the result? The statute pro- 
vides that the deduction allowable shall not be less 
than the amount contributed in such year prior to 
September 1 which was deductible under the old law, 
plus that proportion of the amount contributed on or 
after September 1, which is deductible under new Sec- 
tion 23(p), which the number of months after August 
31 in the taxable year bears to 12.4° In other words, 
this puts the new deduction rules into effect as of 
September 1, and gives the employer the benefit (if 
any) of the former law for contributions made prior 
to that date. 


What happens where an employer has made contri- 
butions under prior statutes which were allocated over 
a 10-year period, and which have not yet been com- 
pletely deducted? The statute says that deductions 
for contributions made in taxable years beginning 
before January 1, 1943 which were allocated to taxable 
years beginning in 1943 shall continue to be controlled 
by the original statute under which the allocation was 
made.*? Such allocated deductions, then, are in addi- 
tion to the amounts allowable under the amended law. 


Conclusion 


With pyramiding income and excess profits tax rates, 
employee trusts are becoming more and more attrac- 
tive to employers and employees alike. This at- 
tractiveness has been by the specific exception from 
the recent wage and salary stabilization regulations of 
insurance and pension benefits payable under an ex- 
empt trust or annuity plan.4#? The Revenue Act of 
1942 has not seriously hampered the creation or con- 
tinuation of trusts which are bona fide in nature, and 
in several respects it is more lenient than the prior 
law. Existing plans deserve careful reconsideration in 
the light of the new statute and of the Regulations 
which will be promulgated. Employers who are in- 
terested in the establishment of new plans may rest 
assured that many advantages, taxwise and otherwise, 
are still accorded them. The temper of the admin- 
istrative officials and of Congress is indicative of a 
continued favorable treatment for a long time to come. 



















at | 
“1 IRC § 23(p)(2). 


*# Regulations issued by Economic Stabilization Director, October 
27, 1942. 




























































































































































































































































































































































































































































































Appellate and Lower Courts 


Basis for gain or loss: Formation of new corporation after 
dissolution of the old.—Cushman Motor Works, a Nebraska 
corporation, was dissolved by vote of its stockholders in 
March, 1933, but its directors continued to operate its busi- 
ness as trustees pending the finding of a purchaser therefor. 
In August, 1933, A, a major stockholder of Motor Works, 
obtained a judgment against it and purchased its personal 
property at a sheriff’s sale held in May, 1934. Through A’s 
efforts, taxpayer was organized in August, 1934, for the pur- 
pose of taking ovci and operating the business formerly owned 
by Motor Works. Taxpayer acquired the assets of Motor 
Works, including the personal property purchased by A, 
and issued stock in payment of its liabilities. In its returns 
for the taxable years ending July 31, 1935 and 1936, taxpayer 
used for inventory and depreciation purposes the basis applied 
when certain personal property was owned by Motor Works 
claiming that the assets had been acquired under a plan of 
statutory reorganization under Sec. 112(b)(3) and (4) and 
(zg) and (h), 1934 Act. The Court holds that there was no 
reorganization under Sec. 112, 1934 Act; that the dissolution 
of the Motor Works was only a method of liquidation and 
that the acquisition of the personal property by taxpayer 
from its purchaser was not in any sense an inter-corporate 
transaction.—CCA-8, The Cushman Motor Works, Petitioner, 


v. Commissioner of Internal Revenue, Respondent. 42-2 ustc 
7 9698. 


Capital stock tax: Voluntary association not doing business. 
—Taxpayer, a voluntary association, sued to recover capital 
stock taxes, with interest, paid under protest, for fiscal years 
ending June 30, 1938 to 1940 inclusive, on grounds that it was 
not doing business within the meaning of Sec. 601(a) of the 
1938 Act, and Code Sec. 1200(a). Since 1927, taxpayer owned 
all of the stock of an operating subsidiary company, and 
received dividends therefrom, but engaged in no activities 
itself. The Court holds that taxpayer was not doing business 
and is entitled to recover—DC MASS, Pepperell Manufacturing 
Company v. Thomas B. Hassett, Individually and as Collector of 
Internal Revenue. 42-2 ustc J 9703. 


Community property income: Taxability of separate prop- 
erty income where divorce decree is vacated.— Taxpayer and 
his wife filed a petition in April, 1938, to vacate and set aside 
a divorce decree which had been obtained by taxpayer in 
1935. Taxpayer filed his income tax return for the calendar 
year 1937, reporting his income as community income and 
computing his tax on the basis of one-half thereof, contending 
that the vacation of the divorce decree restored his marital 
status as though no divorce had occurred. The Court holds 
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that throughout the year 1937 taxpayer was legally, and in 
fact, a single man, and his income, both on account of his 
personal services and from his property, belonged to him 
and is taxable to him as a single person for that year, regard- 
less of the subsequent vacation of his divorce decree —CCA-9, 
James E. West, Petitioner, v. Commissioner of Internal Revenue, 
Respondent. 42-2 ustc J 9696. 


Credits: Contracts restricting dividend payment.—Tax- 
payer’s president, in December, 1935, wrote a letter to taxpayer 
offering to loan the corporation money to take care of going 
requirements, provided no dividends nor distributions to stock 
holders are declared or paid until the advances are repaid in 
full, “and the next meeting of the corporation shall confirm 
this.” On the same date the president loaned the company 
$33,000. On January 2, 1936 the annual meeting of the Board 
of Directors occurred at which a resolution was unanimously 
adopted by the directors to the effect that no dividends are to 
be paid before the company’s liability for money borrowed is 
discharged. The Court holds that no contract restricting the 
payment of dividends existed within’ the meaning of Sec. 
26(c)(1) of the 1936 Act. One dissent—CCA-8, Mastin Realty 
& Mining Company, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 42-2 ustc J 9707. 


Credits: Corporations: Disposition of earnings.—Tax- 
payer’s sole source of income consisted of rentals received 
from its property which property was subject to a trust deed 
or mortgage. The trustee under the trust deed had authority, 
in the event of default, to take possession of the property 
and to collect the rents, and, as a further security for the 
payment of said trust deed, taxpayer had assigned the leases 
and rents from the properties to the trustee with authority 
to take over in the event of default. Taxpayer used the rentals 
from the property to make 1936 payments under the trust 
deed which was not in default. The Court holds that neither 
the trust deed nor the assignment of rents constituted such a 
contract restricting the payment of dividends which would 
entitle taxpayer to a credit under Sec. 26(c)(2), 1936 Act.— 
CCA-8, Commonwealth Theatres Corporation, Petitioner, v 


c. 
Commissioner of Internal Revenue, Respondent. 42-2 ustc 
J 9692 
il “ 


Deductions: Expenses: Capital expenditures v. ordinary 
expense.—The upper canal and tail-race of taxpayer’s mill 
were destroyed by a flood in 1936. Taxpayer claimed a de- 
duction on its 1936 income tax return for a portion of the cost 
of replacing the upper canal and tail-race on the ground that 
the expense incurred in connection therewith was an ordinary 
and necessary business expense. The Court holds that tax- 
payer may not deduct the amount expended to reconstruct 
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the destroyed property as an ordinary expense under Sec. 
23 (a), 1936 Act, since the replacement was in the nature of a 
capital rather than an ordinary and necessary business ex- 
penditure, but holds further that taxpayer is entitled under 
Sec. 23 (f), 1936 Act, to a deduction in the amount of the 
original cost of the destroyed property less three years’ 
depreciation at two per cent as prescribed by the Regulations. 
—DC, NH, Abbott Worsted Mills, Inc. v. Peter Gagne, Collector 
of Internal Revenue. 42-2 ustc { 9694. 


Deductions: Bad debts: Advances.—The Court affirms 
decision of the Board of Tax Appeals that taxpayer’s belief 
that the results of unification would make advances to a 
debtor corporation in which it owned stock, collectible, was 
not reasonable, and that advances made in years prior to 1936 
were worthless before that year and should have been so 
ascertained and charged off.—CCA-3, Reading Company, Peti- 
tioner, v. Commissioner of Internal Revenue, Respondent. 42-2 
ustc § 9700. 


Stamp taxes: Liability for tax.—Taxpayer was formed to 
acquire title to real estate subject to mortgages which had 
been guaranteed by its parent company. Taxpayer obtained 
a five-year extension on the bonds secured by the real estate, 
and also a reduction in interest, from the various bondholders 
in return for its agreement to apply all the income from the 
premises over the cost of operation toward payment of interest 
and principal. The Court holds that the extension of the 
obligations of the real estate corporation is taxable as a renewal 
or extension under Sec. 800, 1926 Act, as amended by Sec. 721, 
1932 Act, and that taxpayer, though not the original obligor, 
is a properly taxable party, since the obligation was issued for 
its “use or benefit.,—DC, SD, NY, Gedex Realty Corporation, 
Plaintiff, v. Joseph T. Higgins, Collector Internal Revenue, De- 
fendant. 42-2 ustc { 9716. 


Limitation upon assessment and collection: Condition in 
waiver agreement.—Where the taxpayer returned to the Com- 
missioner a signed “waiver of restrictions on assessment and 
collection of deficiency in tax” and with it a letter stating that 
the waiver was signed with the understanding that if the 
basis of computing charitable contributions when a capital loss 
is involved is at any time changed by a Supreme Court decision, 
or by regulation, the taxpayer will have the right to have the 
income revised, it is held that, upon the happening of the 
condition, the income of the taxpayer is to be revised and 
refund granted—CCA-7. Helen Swift Neilson, Plaintiff-A ppellee, 
v. Carter H. Harrison, Individually and as Collector of Internal 


Revenue for the First District of Illinois, Defendant-A ppellant. 
42-2 ustc J 9718. 


Gross income: Payments from State: Income v. loans.— 
Where taxpayer received payments from State, under Public 
Control Act of Massachusetts, to cover any deficiency of in- 
come with which to meet expenses and dividends on the 
common stock, such payments are taxable income and not 
loans, even though the amounts are repayable from a reserve 
fund.—CCA-1. Boston Elevated Railway Company, Petitioner 
for Review, v. Commissioner of Internal Revenue. 42-2 ustc 
{| 9719. 


Partnerships: Wife contributing neither capital nor services. 
—Where wife contributed neither capital nor services to the 
partnership, the only purpose of an agreement being to divide 
income, decision of the Tax Court that taxpayer must report 
his income in full, is affirmed —CCA-2. Ernest R. J. Wald- 
burger, v. Petitioner, v. Guy T. Helvering, Commissioner of 
Internal Revenue, Respondent. 42-2 ustc § 9721. 


Personal holding company: Stock ownership.—Taxpayer 
was held not to be a personal holding company within the 
contemplation of Secs. 352, 353 and 354, 1936 Act, as amended 
by the 1937 Act, because while at least eighty per centum 
of its gross income consisted of dividends, more than fifty 
per centum in value of its outstanding stock was not at any 
time during the last half of the taxable year owned by or for 
not more than five individuals, because certain stock belonging 
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to an insolvent estate was held to be the property of decedent’s 
creditors and not of his residuary legatees, who had been held 
to constitute one of the five statutory individuals as a family 
group.—CCA-3. Renton Investment Company, Petitioner, v. 
Commissioner of Internal Revenue, Respondent. 42-2 ustc { 9724. 


Distributions by corporations: Preference payments.— 
Payments on cumulative preferred stock, having a definite 
maturity date, are held to be dividends and not interest on an 
indebtedness because those payments, while entitled to pref- 
erence over officers’ salaries and dividends to common stock- 
holders, are restricted by the underwriting agreement to earnings 
and not payable regardless of earnings, and are not deductible 
under Sec. 23 (b), 1936 Act. 


Corporation dividends paid credit: Restrictive contract.— 
Provisions contained in an underwriting agreement under 
which preferred cumulative stock was issued, restricting pay- 
ment of dividends on common stock until “after there has been 
first set aside, as surplus, an amount equal to the preferred 
stock obligations for the next succeeding twelve months,” are 
held not to constitute such a written contract preventing the 
payment of dividends as would entitle taxpayer to credit under 
Sec. 26 (c) (1) or (2), 1936 Act, because the contractual limi- 
tation contained no provision as to the time when such reserve 
was to be set up.—CCA-7. Commissioner of Internal Revenue, 
Petitioner, v. Meridian & Thirteenth Realty Company, Respondent. 
42-2 ustc J 9725. 


Deductions: Losses: Worthless stock.—The Court holds 
that, on the facts, taxpayer’s shares of stock in an investment 
banking company, which had discontinued its investment 
banking business in 1932, but had continued to buy and sell 
securities on the market, became worthless in the fall of 1935 
when the company was compelled to liquidate on account of 
the demands of certain banks to which it was indebted, because 
up until the time of the actual liquidation taxpayer’s shares 
had potential value. One dissent.—CCA-8. Norman Nelson 
and Blanche W. Nelson, Appellants, v. United States of America, 
Appellee. 42-2 ustc J 9726. 


Partnerships: Husband and wife——Where in a partnership 
between a husband and wife, the wife made no actual contri- 
bution to the capital of the partnership, contributed no services, 
had no voice in the conduct of its business and received a 
portion of the profits, not as a partner, but only by reason of 
her marital relationship, the Court holds that a bona fide part- 
nership did not exist and the entire income from the business 
conducted by the alleged partnership was taxable to the hus- 
band.—CCA-5. A. M. Mead, Petitioner, v. Commissioner of 
Internal Revenue, Respondent. 42-2 ustc J 9727. 


Gross income: Use of corporate form of doing business.— 
Where taxpayer conveyed certain parcels of real estate to a 
corporation, of which he was the sole stockholder, at the 
suggestion of, and for the protection of, his creditors, gains 
from the subsequent sales of the realty must be reported by 
the corporation, and taxpayer, having elected to use the cor- 
porate form in handling certain of his affairs, must accept the. 
tax disadvantages thereof, and may not, in order to escape 
corporate taxes, be heard to disavow the corporate existence 
and allege that the corporation was merely a “dummy.”— 
CCA-5. Commissioner of Internal Revenue, Petitioner, v. Moline 
Properties, Inc., Respondent. 42-2 ustc § 9728. 


Board of Tax Appeals 


Deductions: Depletion: Separate properties —Taxpayers 
acquired two oil and gas leases and, in addition thereto, both 
earlier and later, also acquired certain rights of participation 
in the working interests, each limited to certain wells drilled 
upon such leases. The Board holds that each lease, and not 
each well, is a “property” of the taxpayers, within the meaning 
of Sec. 114 (b) (3), 1938 Act, and taxpayers may deduct 
depletion upon the gross income received by them from each 
lease, subject to the limitation to 50 per cent of net income 


(Turn to page 759) 








Estate Planning Receives Another Set-Back 





Continued from page 731 
ruled Blackstone v. Miller,’ in which case New York 
was permitted to tax the transfer of debts owed by 
certain of its citizens, to the estate of a decedent, who 
died domiciled in Illinois, and this notwithstanding 
the fact that Illinois had imposed a tax upon the entire 
estate. In rendering the opinion of the Court in the 
Blackstone case, Mr. Justice Holmes upheld New York’s 
right to impose and collect the tax, on the ground that 
the transfer of the debts “necessarily depends upon 
and involves the law of New York for its exercise.” It 
was this underlying feeling that guided the minority 
view in First National Bank v. Maine, in which the 
position was taken that a constitutional barrier to 
taxation by Maine on Haskell’s stock did not exist, 
because the nature and extent of that stock were 
“defined by the laws of Maine, and his power to secure 
the complete transfer” was dependent upon those laws. 

















































































































Aldrich and Maine Decisions Compared 





Possibly the similarity of attitude between the ma- 
jority opinion expounded in the Aldrich decision and 
the minority expression to be found in the Maine case 
can best be recognized by quoting the dissenting opin- 
ion rendered by Mr. Justice Stone back in 1934.° It 
reads as follows: 





























“The present denial to Maine of the power to tax transfers 
of shares of a non-resident stockholder in its own corporation, 
in the face of the now accepted doctrine that a transfer of 
his chattels located there and equally under its control (Frick v. 
Pennsylvania) and that his rights as cestui que trust in a trust 
of property within the state, Safe Deposit Company v. Virginia,” 
may be taxed there and not elsewhere, makes no such har- 
monious addition to a logical pattern of state taxing power 
as would warrant overturning an established system of taxa- 
tion. The capital objection to it is that the due process clause 
is made the basis for withholding from a state the power to 
tax interests subject to its control and benefited by its laws; 
such control and benefit are together the ultimate and indubi- 
table justification of all taxation.” 

Mr. Justice Holmes and Mr. Justice Brandeis con- 


curred in Justice Stone’s dissenting opinion. 


That the majority view of the Supreme Court in the 
Aldrich case reflects a most distinguishable likeness 
to the minority opinion rendered in the Maine case, 
becomes apparent upon contrasting the earlier expres- 
sions of Mr. Justice Stone with the ones propounded 
by Mr. Justice Douglas in the Aldrich decision. In 
going all the way back to the language employed by 
Chief Justice Marshall in McCulloch v. Maryland ™ for 
additional substantiative authority he cited that the 
power to tax “is an incident of sovereignty, and is 
co-extensive with that to which it is incident. All 
















































































































































8188 U. S. 189. 
® First National Bank v. Maine (supra). 
2 280 U.S. 83. 

114 Wheat. 316, 429. 
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subjects over which the sovereign power of a State 
extends, are objects of taxation”. 

The majority court did not leave its corroboration 
to McCulloch v. Maryland (supra). It went onto the 


Curry case (supra). After emphasizing that the power 
over the taxable object is one basis for imposing a tax, 


and the benefits conferred upon the individuals as- 
sociated with the taxable property is another, Mr. 
Justice Douglas found much to support the position 
of the Court. He observed that in the Curry case the 
Court stated: 

“Shares of corporate stock may be taxed at the domicile 
of the shareholder and also at that of the corporation which 
the taxing state has created and controls; and income may be 
taxed both by the state where it is earned and by the state 
of recipient’s domicile. Protection, benefit, and power over 
the subject matter are not confined to either state.” 

Not to allow his argument to be propped upon too 
thin a foundation, he went on to stress: 


“In the recent case of Wisconsin v. J. C. Penney Co., 311 U. S. 
435, 444, we gave renewed expression to the same view: “A 
state is free to pursue its own fiscal policies, unembarrassed 
by the Constitution, if by the practical operation of a tax the 
state has exerted its power in relation to opportunities which 
it has given, to protection which it has afforded, to benefits 


which it has conferred by the fact of being an orderly, civilized 
society.” 


Nor did the Justice content himself with this alone. 
His opinion was to be hammer-fast. To add just a 
few spikes where substantial-size nails had been already 
driven, he opinionated that: “The rule of immunity 
against double taxation espoused by First National 
Bank v. Maine, had long been rejected in other cases.” 
The first to be cited was Kidd v. Alabama; }? others 
followed.* 

From all these, the majority Court decided that the 
decision rendered in the Maine case should not survive, 
thereupon reversing the judgment below. 


Justice Jackson’s View 


Not all the members of the present Supreme Court 
agreed with the sentiments expressed in the majority 
view. Mr. Justice Jackson not only registered un- 
mistakeable issue with the prevailing voice but urged 
his opposition at great length. In a most convincing 
manner he called attention to the importance of the 
corporation in the American economy today. He 
stressed the contribution of these “creatures of legal 
imagination” from their ability to shoulder the bulk 
of production and transportation, to the millions upon 
millions in taxes which they annually provide. Stat- 
ing that the corporation today “is an economic institu- 
tion of such magnitude and importance that there is 
no present substitute for it, except the state itself,” 
Mr. Justice Jackson loudly rebells against the dis- 


12188 U. S. 730. 


13 Fort Smith Lumber Co. v. Arkansas, 251 U. S. 532; Cream of 
Wheat Co. v. Grand Forks, 253 U. S. 325; Illinois Central Railroad 


Co. v. Minnesota, 309 U. S. 157; Burnett v. Brooks, 288 U. S. 378. 
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couraging of those who would participate in corporate 
ownership. 

The tremendous significance attached by Mr. Jus- 
tice Jackson to the problems at hand, as well as the 
persuasiveness of his arguments can best be appreciated 
by letting the Justice speak for himself. So all-inclusive 
is his reasoning, that two full paragraphs of the dis- 
senting opinion rendered by him, and in which Mr. 
Justice Roberts concurred, demand quoting verbatim. 


They are as follows: 


“Not one substantial evil is said by the opinion in this case 
to flow from the rule being upset, and evils of some magnitude 
admittedly follow from the one being reinstated. These con- 
sequences the Court declines even to consider, although they 
bear upon a segment of our economy bigger than the national 
debt and affect more persons than are now in the armed forces. 
Intangibles constitute well above 50% of all property trans- 
ferred by death and an even greater proportion of that trans- 
ferred by gift, which I assume is equally vulnerable to this 
tax. The gravity of subjecting such extensive interests to 
complex, confusing, and overlapping tax jurisdictions should 
be weighed against the reasons advanced for the change. 


“The revenue that the states may collect in consequence of 
this decision is not the measure of the burden it imposes on 
taxpayers. The ascertainment of taxes of this type is costly 
and wasteful. Such taxation frequently requires taking out 
ancillary letters in the state of the corporation’s domicile, in the 
hiring of local counsel, the furnishing of affidavits to local 
probate courts and inheritance tax officials, and the payment 
of various fees, costs and expenses. For the assurance of 
local creditors, bonds are sometimes required and long kept 
in force. Realization upon assets and distribution of estates 
is delayed by inability to get waivers or consents to transfer 
until after extensive proceedings have been conducted. The 
seriousness of these burdens is increased if the decedent owns 
stock in several states, and under this decision stocks of some 
consolidated railroads would be subject to tax on their full 
values by five or six states. One need not be unduly soft- 
hearted towards taxpayers to doubt whether the exhaustion 
of estates through multiplication of reports, returns, appraisals, 
litigation, counsel fees, and expenses ultimately makes for a 
sound fiscal policy or an enlightened social policy.” * * * 


In his dissenting opinion, Justice Jackson dealt with 
corporate stock as an object of multiple taxation. But 
so elastic-like is the Aldrich decision that we cannot 
limit the duplicitous tax imposition possibilities to stock 
alone. Personal property of an intangible character, 
in the transfer of which a number of states may seek 
a tax, could well include bank or brokerage accounts, 
notes, bonds and such other securities as might be 
reposed within a given jurisdiction. 

Wherever the question of multiple taxation of in- 
tangible personal property is raised, invariably some- 
one asks, “Why all the excitement? Does not the 
State which might impose a tax on the property con- 
cerned, have a reciprocal statute exempting intangible 
personal property?” But, what if it does? Many 
jurisdictions do possess such reciprocal exempting 
laws. This, of itself, however, constitutes no guarantee 
that the property of a citizen of one state living today, 
may not suffer a transfer tax at the hands of another 
state now having an exempting statute, after he has 
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passed on. Reciprocal exempting statutes, like all 
other state laws, are enacted by legislatures. These 
bodies change periodically, and with changed groups, 
come new ideas. There can exist no guarantee that 
existing laws will remain the same. As one Supreme 
Court, comprised of new members, could say: “We 
do not think that First National Bank v. Maine should 
survive,” so one State Legislature is quite capable of 
modifying or repealing what an earlier legislature has 
seen fit to enact. 


New York University Institute on 
Federal Taxation 

Beginning Monday November 30, 1942 and 
continuing through December 11, a series of 
lectures by well known tax authorities will be 
held in New York City under the auspices of 
the New York University. 

Many of the lecturers are well known to 
readers of TAXES—The Tax Magazine, being 
contributors of long standing :— 

Mr. M.N. Friedland, “/rrevocable Trust From 
a Gift Tax Point of View,” November, 1942. 

Mr. Samuel J. Foosaner, “Estate Planning Re- 
ceives Another Setback,’ appearing in this issue. 


Mr. Randolph E. Paul, “Taxation In War 
Time,” November, 1942. 


The lectures are tentatively scheduled as 
follows: 

Monday, November 30—Income Tax 

Tuesday, December 1—Speakers from the 
Treasury Department 

Wednesday, December 2—Income Tax 

Thursday, December 3—Special Problems 

Friday, December 4—Special Problems 

Monday December 7—Trust, Gift and Estate 
Taxes 

Tuesday, December 8—Trust, Gift and Estate 
Taxes 

Wednesday December 9—Excess Profits Tax 

Thursday December 10—Excess Profits Tax 

Friday December 11—General Matters 


Tax Institute 


Miss Mabel L. Walker director of the Tax In- 
stitute announces a tax symposium held at the 
Pennsylvania Hotel, New York City, November 
27-28, 1942. 

Special pains were taken to develop a program 
that would tend to clarify the problems resulting 


from the impact of the war upon state and local 
finances. 
































































































































































































































































































































































































































































































































































































































































Washington Tax Talk 
(Continued from page 744) 
Do You Know—? 

Che following abbreviations are used by the Treas- 
ury Department in all rulings promulgated by them 
and consequently appear often in Articles in TAXES 

-The Tax Magazine. 

Every letter prepared by the Bureau of Internal 
Revenue in Washington bears in the upper left hand 
corner of the first page, immediately below the word- 
ing “Address reply to:” the following symbols which 
indicate the office of origin. 

\, B, C, ete.--The names of individuals. 

A. R. M.—-Committee on Appeals and Review memo 
randum. 

ALR. R. 
mendation. 

\. T.— Alcohol Tax Unit. 

B. T. A. 


C. B.—-Cumulative Bulletin. 


Committee on Appeals and Review recom 


Board of Tax Appeals 


Ct. D.—-Court decision. 

C.S. T.—Capital Stock Tax Division. 

C. T.—Taxes on Employment by Carriers. 

D. C.—Treasury Department circular. 

Em. T.—Taxes imposed by the Social Security Act, 
the Carriers Taxing Act of 1937, and Subchapters A, 
B, and C of the Internal Revenue Code. 

E. T.—FEstate Tax Division. 

(;. C. M.—General Counsel’s, Assistant General 
Counsel’s, or Chief Counsel’s memorandum. 

I. R. B.—Internal Revenue Bulletin. 

I. T.—Income Tax Unit. 

M, N, X, Y, Z, ete-—The names of corporations, 
places, or businesses, according to context. 

Mim.—Mimeographed letter. 

MS. or M. T.—Miscellaneous Division. 

QO. or L.. O.--Solicitor’s law opinion. 

QM. 1).--Office decision. 

Op. A. G.—Opinion of the Attorney General. 

P. T.—-Processing Tax Division 

S. T.—Sales Tax Division. 

Sil.—Silver Tax Division. 

S. M.—Solicitor’s memorandum. 


Sol. Op.—Solicitor’s opinion. 


~ 


S. R.—Solicitor’s recommendation. 
S. S. T.—Taxes on Employment by others than 
Carriers. 


T.—Tobacco Division. 
T. B. M.—Advisory Tax Board memorandum. 
T. B. R.—Advisory Tax Board recommendation. 
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T. D.—Treasury decision. 


x and y are used to represent certain numbers, and 
when used with the word “dollars” represents sums 
of money. 


O ffice of the Commissioner. 
Ad—aAdministrative Division. 
Ad:C-——Communication Section. 
Ad:PB—Printing and Binding Section. 
Ad :SL—Space and Lease Section. 
Ad:SE—-Supplies and Equipment Section. 
’--Personnel Division. 

Pub. Rel.—-Public Relations Division. 
SD—-Special Deputy Commissioner. 
SD :Tn—Training Division. 
TS—Technical Staff. 


Accounts and Collections Unit. 
A&C :DC— Deputy Commissioner. 
A&C:AD—Assistant Deputy Commissioner. 
A&C :EA—FExecutive Assistant. 
A&C :EMT—Chief, Employment Tax Activities. 
A&C :TA—Technical Assistants, Employment Tax 


‘tivities. 


A 


~ 


A&C :D—Disbursement Accounting Division. 
\&C :Col—Collection Accounting Division. 
A&C :OD—Collectors’ Organization Division. 


Audit Division, Employment Tax Activities. 
A&C :A— Head of Division. 
A&C:A:AA~--Audit and Adjustment Section. 
\&C:A :E—Examining Section. 

\&C:A :F—Files Section. 
\&C:A:F:RB&R—Bankruptcy Unit. 


Rules and Regulations Division, Employment 
Tax Activities. 
A&C :RR—Head of Division. 
A&C :RR :1—Section 1. 
A&C :RR :2—Section 2. 
A&C :RR :3-—Section 3. 


Service Division, Employment Tax Activities. 
A&C :S—Head of Division. 
A&C :S:F—Files Section. 
A&C:S:S—Stenographic Section. 

Control Division, Employment Tax Activities. 
A&C :C—Head of Division. 


A&C :C:A—Assessment Section. 
A&C :C :CC—Claims Control Section. 


Alcohol Tax Unit. 


AT :DC—Deputy Commissioner. 
AT :L—Legal Division. 


‘ ‘te oe ae 





Dec 


‘D> 
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Enforcement. 
AT :E—Assistant Deputy Commissioner. 
AT :EX—Examining Section. 
AT:PP—Pardon and Parole Section. 
AT :RIS—Records Identification Section. 
AT :RM—Raw Materials Section. 


Permissive and Administrative. 
AT :P—Assistant Deputy Commissioner. 
AT :FI--Field Inspection Division. 
AT :AS—Administrative and Supply Division. 
AT :PR—Procedure Division. 
AT :S—-Statistical Section. 
AT :A—Audit Division. 
AT :BA—Bonded Accounts Section. 
AT :T—Tax Section. 
AT :1.B—Laboratory Division. 


Basic Permit and Trade Practice. 


AT :BP—Assistant Deputy Commissioner. 
AT :BP :1.—Labels Section. 


O ffice of the Chief Counsel. 
CC—Chief Counsel. 
CC :A—Appeals Division. 
CC :C—Civil Division. 
CC :Cl—Claims Division. 
CC:Cl:BR—Bankruptcy and Receivership Section. 
CC :Cl:C—Compromise Section. 
CC:Cl:PT—Processing Tax Section. 
CC :Cl:R—Reorganization Section. 
CC:E&A—Engineers and Auditors Section. 
CC :I—Interpretative Division. 
CC:LIB—Library. 
CC:L&R—-Legislation and Regulations Division. 
CC:M&R—Mail and Records Section. 
CC:P—Penal Division. 
CC :R—Review Division. 


Income Tax Unit. 

IT—Deputy Commissioner. 

Assistant Deputy Commissioner. 

IT:R:A—Audit Review Division A (New York). 

IT:R:B-—-Audit Review Division B (Connecticut, 
Maine, Massachusetts, New Hampshire, New Jersey, 
Pennsylvania, Rhode Island, Vermont). 

IT :R:C—Audit Review Division C (Alabama, Dela- 
ware, District of Columbia, Florida, Georgia, Kentucky, 
Maryland, Michigan, North Carolina, Ohio, South 
Carolina, Tennessee, Virginia, West Virginia). 

IT:R:D—Audit Review Division D (Colorado, 
Illinois, Indiana, Iowa, Kansas, Minnesota, Missouri, 
Nebraska, New Mexico, North Dakota, South Dakota, 
Wisconsin, Wyoming). 


IT :R:E—Audit Review Division E (Alaska, Arizona, 


é.rkansas, California, Hawaii, Idaho, Louisiana, Missis- 
sippi, Montana, Nevada, Oklahoma, Oregon, Texas, 
Utah, Washington). 


IT :R:E:Aj—Special Adjustment. 


Clearing Division. 
IT :Cl—Head of Division. 
IT :Cl :CC—Claims Control Section. 
IT :Cl:D—Returns Distribution Section. 
IT :Cl:P—Proving Section. 
IT :Cl :St—Statistical Section. 


Engineering and Valuation Division. 
LT :EV—Head of Division. 
IT:EV :Ap—Appraisal Section. 
IT :EV :NR—Natural Resources Section. 
IT:EV :PU—Public Utilities Section. 
IT :EV :Se—Securities Section. 


Field Procedure Division. 
IT :F—Field Procedure Division. 


Practice and Procedure Division. 
IT :P—Head of Division. 
IT :P:1R—Bureau Information and Rulings Section. 
IT :P :CA—Coordinating and Advisory Section. 
IT:P:T—Taxpayers’ Rulings Section. 
IT :P:T :1—Group 1. 
IT :P :T :2—-Group 2. 


Records Division. 
IT :Rec.—Head of Division. 
IT :Rec:F—Files Section. 
IT :Rec:TW—Returns Inspection and Withholding 


Returns Section. 


Service Division. 
IT :S—Service Division. 


Unjust Enrichment Division. 
IT :UE—Head of Division. 
IT :UE:Conf—Conference Section. 


Intelligence Unit. 
SI—Chief, Intelligence Unit. 


Miscellaneous Tax Unit. 
MT :DC—Deputy Commissioner. 
MT :CST—Capital Stock Tax Division. 
MT :ET—Estate Tax Division. 
MT :M—Miscellaneous Division. 
MT :ST—Sales Tax Division. 
MT :T—Tobacco Division. 
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Depreciation 
(Continued from page 718) 


double the rate of depreciation ordinarily claimed. 
Hampton Cotton Mills.'* 


(4) Skilled employees lost and their places filled 

with inexperienced men: 

The taxpayer’s plant during the years 1919, 1920 
and 1921, was operated under abnormal conditions in 
that the war had deprived it of many of its competent 
machine operators and mechanics. Their places could 
be filled only with inexperienced men. These could 
not get full production from the machines except by 
overloading the capacity of the equipment. In addi- 
tion, they were ignorant of the proper manner of caring 
for and keeping the machinery in repair. This condi- 
tion caused the machinery and equipment to depreciate 
at an abnormal rate which was also aggravated by 
the fact, that the press of war orders made it impos- 
sible to slack up operations sufficiently to make needed 
repairs. The Board of Tax Appeals allowed the tax- 
payer to increase its rate of depreciation from an 
average of 6 per cent to an average of 8 per cent. 
Champion Coated Paper Company." 

In another case, the average life of the taxpayer’s 
machinery averaged twenty years. This average, 
however, was based on the assumption that only 
skilled operators and repair men such as were 
normally employed by the taxpayer would be operat- 
ing the machinery. During the First World War, a 
number of its employees entered the military service 
while others left to take up other work. The loss of 
these skilled workers reduced the efficiency of the 
plant and accelerated the rate of depreciation of the 
machinery. The Board of Tax Appeals sustained the 
taxpayer in the contention that it was entitled to a 
rate of seven per cent for the year under consideration. 
Harmony Grove Mills.* See also: Hampton Cotton 
Mills,’* Hyatt Roller Bearing Company.® 

(5) Equipment used under extraordinary conditions 

for which it was not normally designed: 

The taxpayer, in the wholesale fruit and produce 
business, delivered large quantities of produce to a 
military camp. For this purpose, it purchased three 
large trucks. The road on which these trucks had to 
travel was an ordinary dirt road and the traffic of 
heavy trucks and a large number of automobiles made 
the road almost impassable during a great part of the 
taxable year. The Government began the construc- 
tion of a brick road to the camp which, however, was 


not completed until the following vear. During the 





22 BTA 440. 
310 BTA 433. 
442 BTA 1200. 
18 43 Fed. 2nd 1008. 
1% 4 BTA 687. 





December, 1942 


rebuilding of this road, it was necessary to make de- 
tours in order to reach the camp, making travel very 
difficult and destructive to the trucks. The Board oi 
Tax Appeals held that the rate of depreciation should 
be increased to 334 per cent instead of the usual 20 per 
cent rate which the Commissioner had determined to 
be reasonable. Bell-Rogers & Zemurray Brothers 


Company.*® 


The taxpayer purchased a yacht for business pur 
poses which was rented to the Government for a nom 
inal sum during the First World War. During this 
time, it was subjected to extraordinary usage. The 
Board of Tax Appeals allowed the taxpayer to claim 
a much greater deduction for depreciation than would 
have ordinarily been allowed. E. E. Dickinson." See 
also: C. W. Carry.*§ 

(6) The use in the manufacturing process of mate 
rials other than those for which the machinery 
was originally designed : 

A manufacturer of candy was forced because of war 
conditions to use brown sugar in its products instead 
of powdered sugar, the ingredient for which its ma- 
chinery was originally designed. Substitutes for other 
ingredients had to be used. The additional strain 
resulting therefrom caused excessive depreciation of 
its machinery. This fact coupled with overtime, a 
constant turnover of workers, and lack of adequate 
repairs led the Board of Tax Appeals to increase the 
rate of depreciation to fifteen per cent. The Commis- 
sioner originally allowed a rate of ten per cent. 


Levine Brothers Company, Inc.® See also: Hampton 
Cotton Mills.” 


(7) Miscellaneous factors which the Board of Tax 
Appeals considered significant : 

The fact that the mill of the taxpayer was located 
within 75 to 100 feet of the main line of a railroad, as 
a result of which, passing trains produced a certain 
vibratior of the mill, and in the summer when the 
doors and windows were opened, caused cinders to 
blow in and injure the machinery was considered sig 
nificant by the Board of Tax Appeals in fixing the 
proper rate of depreciation. The Avon Mills.* See 
also: Hickory Spinning Company.’ The deterioration 
of buildings, equipment, etc. due to the constant pres- 
ence of moisture and fumes from chemicals involved 
in the manufacturing process was given consideration 
by the Board of Tax Appeals in fixing the rate of de- 


preciation applicable to a manufacturer of paper board. 
Fort Orange Paper Co.*° 


Many taxpayers have lost the benefits of increased 
depreciation deductions because of their failure to 
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sustain the burden of proving that the increases were 
justified. In Diamond Alkali Company,*' reviewed on 
another point, 288 U. S. 502, the taxpayer plaintiff 
was denied the right to increase the rate of deprecia- 
tion applicable to certain assets because it had failed 
to prove that the rate determined by the Commis- 
sioners was incorrect. In Brampton Woolen Com- 
pany,?? the Board of Tax Appeals stated this rule suc- 
cinctly in the following language: 
“Depreciation is a question of fact and the burden is on 
the petitioner (the taxpayer) to show by a preponderance 
of the evidence that it is entitled to a larger deduction than 
that allowed by the respondent (the Commissioner of Internal 
Revenue).” 

This extract correctly states the law and should be 
noted carefully by taxpayers and accountants alike. 


Conclusion 

The rule established by these decisions may be 
stated as follows: During a period of intense activity 
and stress, the rates at which depreciation is computed 
should be adjusted upward if the profits and income 
of a taxpayer are not to be overstated. The facts, of 
course, should be such that they clearly warrant any 
increases made in the depreciation deductions. 

Correct application of this established rule by a tax 
accountant is a responsibility which he owes to his 
clients. It permits him to offset the increased opera- 
tions by an increase in the deduction for depreciation. 
This prevents not only an overstatement of both his 
client’s profits and tax liability but follows sound 
accounting and tax principles. 





21 69 Fed. 2nd 505. 
2218 BTA 1075. 


Selective Service and Training 


The Administration’s “teen” age bill, H. R. 
7528, was signed by the President November 13, 
minus the O’Daniel amendment making com- 
pulsory 1 year’s training for inductees under 20 
years before they are sent out of the country. 

The bill as it was signed: (1) makes liable 
for training and service every male person be- 
tween the ages of 18 and 45; (2) provides that 
no person between 18 and 21 shall be discharged 
from service because he entered the service 
without the consent of his parent or guardian; 
(3) permits 18 and 19 year old students to post- 
pone induction until the end of the academic 
year; (4) makes liable for training and service 
individuals who have not been convicted of 
crimes, which may not be punished by death or 
imprisonment, for a term of one year; (5) defers 
men found by local boards to be “necessary to 
and regularly engaged in an agricultural occu- 
pation”; and (6) prohibits the induction, without 
consent, of any man after he has attained the 
45th anniversary of the day of his birth. 


DEPRECIATION 


Tus is more than a war of mechanical 
monsters clashing in the night... 
more than a war of production. 


It is a war for markets—your markets! 
The Axis wants your business—wants to 
destroy it for once and all. - 


With so much at stake, there is no 
doubt you will want to do everything 
you can to meet this Axis threat. Two 
ways are open: Speed production and 
BUY BONDS. The only answer to 
enemy tanks and planes is more Ameri- 
can tanks and planes—and your regular, 
month-by-month purchases of Defense 
Bonds will help supply them. Buy now 
and keep buying. 


HOW THE PAY-ROLL 


SAVINGS PLAN HELPS 


When you install the Pay-Roll Savings 
Plan (approved by organized labor), 
you not only perform a service for your 
country but for your employees. Simple 
to install, the Plan provides for regular 
purchases of Defense Bonds through 
voluntary pay roll allotments. 


Write for details today! Treasury Department, 
Section R, 709 Twelfth Street, NW., Washington, D. C. 


U.S. SAVINGS 








Bonds « Stamps 



















































































































































































































































































































































Practice and Procedure Before Wisconsin 
Board of Tax Appeals 
(Concluded from page 715) 


of corporations or the assessor of incomes in the case 
of individuals must filean answer. The petitioner may 
file a reply within thirty days if he wishes." 

5. When the petition is received by the clerk, the 
filing number or docket number is placed upon the 
petition, and receipt of the petition is acknowledged. 
A copy of the acknowledgment is forwarded to the 
state. Thereafter this docket number appears on all 
papers filed in the proceedings. Under the direction 
of the clerk, a docket entry or minute record is made 
with respect to each step in the proceedings. This 
ministerial action is similar in form to the manner in 
which our constitutional court, the Circuit Court, main- 
tains its case history. 

6. The contents of the petition have been previously 
discussed and the specific requirements are provided 
for by rule of the Board, so they will not be referred 
to here. The Board has been liberal in its considera- 
tion of the petition’s contents, attempting wherever 
possible to protect the taxpayer’s right to be heard by 
the Board. Mere technicalities are not recognized: 
however, substantial compliance must be insisted upon 
if the work of the Board is to proceed efficiently. 

7. Notice is communicated by the Board to the tax- 
payer and to the state, informing both of the date of 
the hearing. The notice is sent by registered mail. 
No notice of trial need be served by the parties. 

8. The hearings in the case of individuals are held 
in the assessment district where the taxpayer resides, 
while in the instance of corporations the hearings are 
conducted at the state Capitol ; the reason for this pro- 
cedure is the fact that the income tax returns of all 
corporations are filed at Madison. 


9. Hearings are held before at least two members 
of the Board, although under the law one member is 
authorized to hear a case and report to the full mem- 
bership. Complete stenographic reports of the pro- 
ceedings are made, and copies thereof may be purchased 
by the taxpayer. 

10. Witnesses are sworn and exhibits may be filed. 
Oral arguments may be presented if desired. 

11. Ample opportunity to file briefs is given the tax- 
payer and the state. 

12. Cases are comprehensively considered by the 
Board and written decisions are prepared, setting forth 
the Board’s findings of fact and the Board’s order. 
The findings of the Board are final and conclusive, un- 
less reversed upon appeal. The official decisions of 





" Section 73.01 (6) (b), supra, 
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the Board are published in volume form and may be 
purchased.” 


13. The taxpayer may appeal from any order en- 
tered by the Board. In the case of a corporation the 
appeal must be filed within thirty days from the date 
of the order, and the reviewing court is the Circuit 
Court of Dane County. In the case of individuals the 
appeal must be filed within thirty days of the Board’s 
order, and the reviewing court is the Circuit Court of 
the county in which the taxpayer resides.'* The state 
may also appeal if it so determines, and when the 
soard construes a statute adversely to the contention 
of the Department of Taxation, the Department is 
deemed to acquiesce in the construction adopted by 
the Board, unless the Department of Taxation seeks 
to review the order or decision of the Board so con- 
struing the statute. The construction acquiesced in 
by the Department must thereafter be followed by the 
Commissioner of Taxation." 

14. Both the taxpayer and the state may appeal 
from the order of the Circuit Court to the Supreme 
Court of the state. The Courts review is upon the 
record perfected before the Board. 

The foregoing discussion offers a detailed picture oi 
the functions of the Wisconsin Board of Tax Appeals 
and covers in summary form its procedure. I have 
omitted from this discussion statistics dealing with 
the number of cases filed with the Board and disposed 
of by the Board,’® because I did not believe that such 
information would be of beneficial interest to those 
here gathered. However, in concluding, I think that 
the rules of modesty do not prevent the writer from 
declaring that the work and accomplishments of the 
Wisconsin Board of Tax Appeals have appealed to the 
citizens of Wisconsin who have had occasion to study its 
attainments or come in contact with its functions. To 
other states not now having such agencies, I heartily 
recommend that they give serious consideration to legis- 
lation providing for the inclusion of such a department 
within their tax structures. 





The January Issue 


The January issue of TAX ES—The Tax 
Magazine will contain an article by Mr. George 
Altman on the corporate tax problems of the 
1942 Revenue Act and Mr. James J. O’Leary on 


the New York City Sales Tax. Other features 
include “The Shoptalker,” Washington Tax Talk 
and “Interpretations.” 





12 The Wisconsin Board of Tax Appeals by statute is directed to 
publish its decisions. In accordance with that statutory requirement 
the Board has arranged for the publication of its decisions in 
volume form and the official report is now in the process of being 


printed. It will be sold through the Bureau of Purchases of the 
State of Wisconsin. 


8 Section 73.015, supra. 
4 Section 73.01 (5) (e), supra. 
'* These statistics are available if desired. 
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Interpretations 
(Continued from page 751) 


from such property.—IVilliam H. Cree v. Commissioner; Ruth 
A. Cree v. Commissioner, CCH Dee. 12,855; Dkts. 105667, 
105835, October 13, 1942, 47 BTA —, No. 118. 


Gross income: Inventories: Cost v. market value.—Tax- 
payer acquired a large lumber inventory when it purchased 
the assets of its predecessor at a receiver’s sale. The lumber 
was entered on taxpayer’s opening inventory at the same 
figure at which it had been carried on the receiver’s books, 
and it was reported in its 1936 return as being the “lower 
of cost or market at November 30, 1936, at December 1, 1935, 
value as stated on books of receiver of predecessor company.” 
Taxpayer used the same figure on its 1937 return, stating 
that the inventories were valued at cost, and later sought to 
insert corrected figures for both years on the ground that the 
inventory values on both returns were in error. The Board 
holds that, on the evidence, taxpayer’s opening inventory, 
which it used on its first return, was not shown to be upon 
the lower of cost or market, and that taxpayer is not entitled 
to use market value as a factor of inventory.—C. D. Johnson 
Lumber Corporation v. Commissioner, CCH Dec. 12,857; Dkt. 
104938, October 13, 1942, 47 BTA —, No. 119. 


Gross income: Severance damages in condemnation pro- 
ceeding.—The City of New York, in connection with the 
construction of approaches for the Triborough Bridge con- 
demned certain property on which taxpayer had a warehouse, 
which brought higher rentals than similar properties because 
of its location contiguous to a railroad freight yard and the 
Harlem River. The condemnation award was divided between 
compensation for the land actually taken and compensation 
for losses sustained by reason of the consequential damage 
done to the warehouse and the remaining land as a result 
of the condemnation. No special benefit assessments were 
levied. Commissioner contended that the entire award re- 
ceived by taxpayer, to the extent that it exceeded the cost 
of the land taken, plus expenses, was taxable gain. The Board 
holds that the severance damages awarded were paid in 
recognition of the injury sustained by taxpayer’s remaining 


‘ properties and that taxpayer is entitled to apply them against 


the bases of those properties.—Pioneer Real Estate Company 
v. Commissioner, CCH Dec. 12,854; Dkt. 105267, October 13, 
1942, 47 BTA —, No. 120. 


Deductions: Losses: Cash basis.—During 1937, taxpayer 
dealt in crude rubber for profit, and as a result of such opera- 
tions, he became indebted to certain crude rubber dealers for 
losses sustained. Taxpayer, who was on the cash basis, paid 
such losses in the years 1937, 1938 and 1939 and claimed 
deductions therefor, which were disallowed for 1937 and 1938. 
The Board holds that taxpayer is entitled to deduct the loss 
when he actually paid it—E. M. Salzberg v. Commissioner, CCH 
Dec. 12,851-D; Dkt. 108506, October 7, 1942, memorandum 


opinion. 


Partnerships: Payments to widow of deceased partner.— 
lhe partnership agreement under which taxpayers had en- 
vaged in a manufacturing business with their deceased father 
contained a provision that, in the event of the father’s death, 
their mother was to receive 25 per cent of the net income or 
profits of the partnership as long as she lived and remained 
unmarried. Taxpayers subsequently formed a new partner- 
ship, but at all times made the payment to their mother 
provided for in the original agreement. In 1937 and 1938, 
Commissioner added the amounts paid to taxpayers’ mother 
out of the partnership income to the distributable income of 
the partnership, and determined deficiencies in taxpayers’ 
income taxes. The Board holds that the amount payable to 
taxpayers’ mother was, by virtue of the original agreement, 
a charge upon the income of the business before the dis- 
tributable income of the new partnership was computed, that 
it was not the purchase price of decedent’s capital interest in 
the business and that the individual members of the partner- 
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ship had no right to it—Herbert W. Kelley v. Commissioner; 
Joshua C. Kelley v. Commissioner, CCH Dec. 12,851-C; Dkts. 
108259, 108260, October 6, 1942, memorandum opinion. 


Estates and trusts: Assignment of interest in stock divi- 
dends.—Taxpayers, life beneficiaries of income of a trust, 
relinquished to trustees the right to certain types of dividends 
to be held in trust corpus under agreement executed in 1915 
by all life tenants. The Orphans’ Court of Philadelphia 
County held that the agreement became irrevocable and final 
in 1931, and that thereafter such dividends on stock,in the 
trust must be held as a part of the trust principal. In the 
taxable year 1935, a dividend in the nature of an extraordinary 
distribution was distributed and was held by the trustees, who 
reported the distribution in their income as fiduciaries and 
paid tax thereon. The Board holds that taxpayers had no 
right of property in the special dividend in 1935 under their 
agreement and under the Orphans’ Court adjudication, which 
is binding on the Board as a determination of property rights 
under local law, so that the special dividend was not income 
distributable to petitioners under sec. 162 (b), 1934 Act. The 
3oard also holds that assuming that extraordinary dividends 
originally would have been in a class of distributable income 
to taxpayers, the 1915 agreement constituted a transfer of 
such future income to trustees by valid assignment, and, as 
such, was a valid assignment of an equitable interest in the 
trust and the assignees, trustees, are taxable on the income 
from the interest transferred as the owners thereof.—Estate 
of Sallie Houston Henry, Charles J. Biddle and Gerald Ronon, 
Executors v. Commissioner, CCH Dec. 12,851; Dkts. 98955, 
99053, 104335, October 7, 1942, 47 BTA —, No. 114. 


Distributions by corporations: Write-down of stockholder’s 
account.—Taxpayer, whose personal financial affairs allegedly 
were in a chaotic state, made withdrawals between 1930 and 
1935 in excess of $2,000,000 from two corporations of which 
she was the sole stockholder. In 1935, the boards of di- 
rectors of the two corporations, which carried taxpayer’s 
withdrawals on their books as accounts receivable, resolved 
to write-off a portion of taxpayer’s indebtedness to them, 
because they believed them to be uncollectible. The Board 
holds that the withdrawals of corporate funds by the sole 
stockholder, which were carried on the corporate books as 
accounts receivable and written down pursuant to action of 
the corporation’s board of directors, appropriately reflected 
on its books, constituted taxable dividend to the stockholder 
in the year the accounts were written down.—Countess Laura 
Sala v. Commissioner, CCH Dec. 12,852; Dkt. 103863, October 
8, 1942, 47 BTA —, No. 115. 


Bureau of Internal Revenue 


Donations to salvage committee.—The salvage committee 
of the State of R was organized under an act of the State 
legislature relating to National and State defense and operates 
under the direction of a director appointed by the War Pro- 
duction Board. A part of the expenses of the committee is 
defrayed by donations from corporations whose _ business 
interests are benefited by the increase in inventory material 
produced from salvaging paper, rubber, metal, rags, etc. 
Held, such donations by the corporations involved are de- 
ductible, for Federal income tax purposes, as business ex- 
penses under section 23(a) of the Internal Revenue Code, if 
reasonable in amount.—IJT 3580, 1942-40-11205. 


Admissions tax—reduced rates—When persons are ad- 
mitted free to a theater by reason of having purchased war 
savings stamps or bonds, and other persons are admitted 
upon payment of the established price plus the tax, the per- 
sons so admitted free who are not specifically exempt under 
the statute are liable for a tax based upon the established 
price of admission for the same or similar accommodations. 
No liability for the tax is incurred where only those persons 
who purchase such stamps or bonds are admitted to the per- 
formance, and such persons are admitted free—MT 5, 1942- 
41-11211. 



































































































































































































































































































































































































































































































































































































































Alcoholic Beverage ‘Taxes 
(Continued from page 746) 

The largest per capita receipts from liquor excises 
only were $3.02 in Ohio, $2.92 in Maryland, $2.88 in Ver- 
mont and $2.83 in New York. The lowest per capita 
receipts were $0.19 for Utah, $0.24 for Alabama, $0.40 
for Idaho and $0.73 for Tennessee.** Table 6 shows 
per capita receipts from both taxes and licenses. 

The largest yields from licenses and excises com- 
bined in proportion to total state tax receipts were 
received by Kentucky, Maryland, Montana, Vermont, 
New York, Colorado, New Jersey, and Florida in the 
order named. Each received over 10% of such rev- 
enue from these sources. The yield in relation to 
population was largest for New York ($4.08), with 
Colorado, Ohio, Arizona, Florida, Vermont each re- 
ceiving more than $3.00 per capita. 


Table 2 
Net Profits from State Liquor Monopolies ' 
1936 $25,387,726 
1937 . 55,837,772 
1938 56,769,088 
1939 60,476,683 
1940 . 67,005,697 
1941 72,014,212 * 


1Tax Systems, 1941, p. 360. Includes receipts of stores in Idaho, 
Iowa, Michigan, Montana, New Hampshire, Ohio, Oregon, Penn- 
sylvania, Utah, Vermont, Washington, West Virginia, and Wyoming 


for the whole period; for Alabama since 1938 and for Maine since 
1937. 


2? Does not include receipts for Idaho. 


It was thought early in the year that states might 
face lower revenues from alcoholic beverages in 1942 
and succeeding years for several reasons, chiefly be- 
cause: (1) increased production of industrial alcohol 
would necessitate reduction of alcoholic beverages and 
(2) living costs might increase to such an extent that 
consumption of beer and liquor might decrease. It 
was considered possible, however, that there would be 
enough people with higher incomes to more than com- 
pensate for this rise. Recent data indicate, however, 
that state yields are much greater for 1942 than they 
were for 1941. To be sure, early in 1942 the OPM 
ordered 60 per cent of the distilleries in the country to 
manufacture industrial alcohol, and by November first 
all facilities will be drafted to produce industrial alco- 
hol for military purposes. Representatives of the 
industry report, however, that present stocks are 
adequate for a period of two to five years.*® 


“Alcoholic Beverage Taxes” will be concluded in the 
January issue. 


7 The per capita receipts for Oklahoma ($.27) and Mississippi 
($.33) have been omitted because these states do not permit sale or 
manufacture of beverages with alcoholic content of more than 4%. 


% Tax Administrators News, February, 1942. 
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Are Corporations People? 


(Concluded from page 720) 
scheme of withholding of the tax at the source, a prin- 


ciple that is now rather generally recognized and used 
in connection with certain other taxes, notably the 
social security levies and now the proposed victory tas. 
included in the new tax bill as passed by the Senate. 

If a system of taxation such as that suggested above 
had been in effect in the case of our Mr. Jones, he would 
doubtless have received the expected $5.00 per share 
in dividends on the General Motors stock, and would 
have been quite able and willing to pay his propor- 
tionate share of any non-discriminatory taxes levied 
thereon. Obviously, the loss of the present tax rev- 
enue now obtained from corporations would require 
the government to either seek new sources of revenue 
or increase somewhat the rate of tax on individuals. 
But if such increase was levied on all the people in 
accordance with their ability to pay, there could be 
no valid objection thereto from the standpoint of equity. 
This is decidedly not true of the present system, under 
which one taxpayer pays 6634% of his income from 
corporate investments, while another who receives the 
same amount of income from non-corporate invest- 
ments pays but 20% thereof in taxes. 


Conclusion 


There is, therefore, no justification for the taxation 
of the income of corporations at graduated rates in 
proportion to the amount thereof, or the taxation of 
such income at rates disproportionate to those that 
would be paid by the real owners thereof if included 
directly in their returns, unless perchance such taxa- 
tion be for the purpose of so-called social reform. 
Only by the repeal of all direct corporate income and 
profits taxes, and the taxation in the hands of the 
stockholders of their ratable shares of the net income, 
can it be truly said that our taxes are levied on the 
people “in proportion to their ability to pay.” 


BUY 
U. S. 


WAR BONDS 
and STAMPS 
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Allocated and Allowed (BTA), 10:638 

Distraint— 

Surrender of Property Subject to (DC), 

2:127 
Distributions— 

After Reduction of Capital (CCA-5) 
9:574 

Corporate (BI), 9:576 

Corporate—Dividend Declared in Stock 
of Another Corporation (BTA), 6:383 

Corporate—Sale of Corporate Property 
to Stockholder at Less than Value 
(BTA), 6:383 

Corporate—Tax Status (CCA-9), 4:25. 

To Testamentary Trust—Net Income 
(BTA), 10:638 

Write-Down of Stockholders Account 
(BTA) 12:759 

District Income Tax Act— 
Change of Residence (SC), 2:126 
Taxability (SC), 2:126 
Dividends— 

Accrued Income (BTA), 2:128 

Building and Loan Association (BTA) 
5 :318 

Contract Restricting Payment of 
CSTA), 1:63, 2:126¢ 3:191s 3:192; 
(CCA-9), 6:381; (CCA-7), 7:446 

Contracts Restricting Payment - 
Waiver (CCA-8), 6:381 

Credit for Contract Restricting Pay- 
ment of (CCA-5), 5:316 

Interest v. (CCA-5), 5:317 

Liquidating—Distinguished from Stock 
Sale Gain (CCA-5), 5 :317 

Liquidating v. Capital Gains (CCA-9). 
7 :446 

Paid in Property (BTA), 10:639 

Paid-Credit (BTA), 1:63; 2:128; 11:697 

Paid-Credit—Effect on Tax-free Liqui- 
dation (BI), 6:381; (BTA), 7:448 

Funds Set Aside (BTA), 10:638 

1936 Act—Contract Restricting Divi- 
dends (BTA), 4:254 

Non-taxable Transfer of Assets (CCA- 
6), 10:636 

Payment of Notes Issued as Dividends 
(CCA-9), 4:254 

Paid by Lessee on Lessor’s Stock— 
Taxability (SC), 3:188 

Pooling Agreements Not Sustained 
(BTA), 6:384 


Preferential — Deductions (CCA-3) 
2:127 
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“Short’’ and ‘‘Long’’ Stock Accounts 
(SC), 6:381 
Stock (SC), 6:381 
Taxability (CCA-2), 8:511 
Divorce Property Settlements — Annuity 
Payments on Contracts—Taxability (SC), 
4:252 
Doing Business 
Capital Items v. 
(BTA), 7 :448 
Capital Stock Tax (DC), 2:127, 5:316; 
(SC), 5:315; (BTA), 5:318 
Foreign Corporations (SC), 5:315 
Refund Suit (DC), 3:189 
Donors— 
Gift of Accrued Interest—Taxability 
(BTA), 4:255 
Dues and Initiation Fees Taxes—Social 
Club (CC), 1:62 
Dues Tax— 
Upkeep of ‘‘Community Village’’ from 
Athletic Events (DC), 7 :446 


Business Expense 


E 
Earnings— 
Reduced by Amortization (BI), 5:320 
Employees— 
Sums Loaned to—Bad Debt Deduction 
(BTA), 3:190 
Employers— 
Contributions 
Compensation 
(BI), 1:64 


Entertainment, Hotel Dining Room— 
Admissions Tax (CCA-6), 5:315 
Estate Tax— 
Liens (CCA-6), 10 :636 
Assignment of Insurance Policies — 
Grantor’s Taxability (CCA-5), 7:446 
Business Activities (CCA-2), 3:190 
Family—Revocable (CCA-7), 3:190 
Income (BI), 8:512 
Income v. Corpus Payments (BTA), 
10 :639 
Net Income (BTA), 11:697 
Estates and Trusts (BTA) 12:759 
Evasion of Tax— 
Attempt (SC), 2:126 
Excess Profits Tax— 
Base Period Net Income (BI), 3:192 
Consolidated Returns—Affiliated Group 
(BI), 10:640 
Declared-value—Scope (CCA-2), 9:573 
Inadmissible Assets (BI), 9:576 
Measure of Tax (BI), 11:704 
Period Less Than Year (BI), 3:192 
Reduction of Average Invested Capital 
(BI), 9:576 
Exchanges— 
Securities Acquired—Basis of Gain or 
Loss (CCA-7), 3:189 
Excise Tax— 
Automobile Parts 
(CCA-9), 3:190 
Children’s Baseball Play Suits (CCA-2), 
3:190 
Consular 
3:192 
Federal—Deductibility (BI), 5:320 
Rebuilt Generators (CCA-4), 3:190 
Sporting Goods (CCA-2), 3:190; (CCA- 
7), 4:253 
Exclusions From Gross Income (DC, WD, 
Pa.) 11:689 


under Unemployment 
Act — Deductibility 


(CCA-9), 2:128; 


Offices — Exemption (BI), 


. Executors— 


Commissions in Excess of Statutory 

Amount (BTA), 5:319 
Exemptions—Charitable Institutions (BI), 

4:256; (CCA-5), 5:316 

Excise Taxes—Consular Offices (BI), 
33192 

Farmers’ Cooperative Denied (BTA), 
1:63 

Head of Family (DC), 9:574 

Insolvent Banks (BTA), 1:64; (BI), 
3:192 

Personal—Head of Family—Separate 
Homes (BTA), 5:319 

Sales Tax—Federal Land Banks (SC), 
1:62 
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Tax on Corporations (BI), 8:512 
University Store Operated by Students 
(BTA), 5:318 
Expense Deduction— 
Dividends Declared—Credit 
10 :636 
Reasonableness (CCA-5), 10:636 
Expenses—see also Business Expenses 
Expenses— 
Advertising—Subsidiary—Deductibility 
(BTA), 4:253 
Deduction—Farm Operated as Business 
(BTA), 5:318 
Farmers’—Deductibility (BI), 4:256 
Reasonableness (DC, MD, _ Tenn.) 
11 :690 
Settlement of 
(BTA), 8:511 
Suit to Annul Settlement Agreement— 
Nondeductibility (CCA-2), 8:510 
Suit an Annul Settlement Agreement— 
Nondeductibility (CCA-2), 8:510 


(CCA-5), 


Liability—Deductions 


F 
Family Trust— 
Grantor’s Liability (BTA), 5:318 
Farm— 
Operated as Business—Expense Deduc- 
tion (BTA), 5:318 
Farmers Cooperative Association (BTA), 
1:63, (BI), 11:704 
Farmers’ Expenses— 
Deductibility (BI), 4:256 
Federal Excise Tax— 
Deductibility (BI), 5:320 
Federal Land Banks— 
Sales Tax Exemption (SC), 1:62 
Fees and Dues Taxes— 
Privileges (SC), 2:126; 2:127 
Firearms— 
Stamp Tax (BI), 1:64 
Fishing Grounds— 
Lease—Loss Deduction (BTA), 10:640 
Floor Stocks Tax— 
Refund Claim—Burden of Proof (CCA- 
7), 2:63 
Foreclosure— 
Corporate Right to Redeem—Worthless 
Stock (BTA), 5:320 
Foreign Corporations— 
Credits, Allowance (CCA-4), 5:316 
Deductions, Allowance (CCA-4), 5 :316 
Doing Business (SC), 5:315 
Loss on Investment in (BTA), 5:318 
Office within U. S. (CCA-2), 71446; 
8:510; (BTA), 10:639 
Foreign Ships— 
Earnings (BI), 9:576 
Gross Income (BI), 1:64 
Foreign Tax— 
Credits (CC), 1:63; (DC), 
(BTA), 5:318; (BI), 9:576 
Payment of Foreign Subsidiary (CCA- 
7), 4:253 
Fountain Pens— 
Jewelry Tax (BI), 1:64 


Franchise Tax (California)—-Computation 
(SC), 4:252 


§ 3316; 


G 
Gain or Loss— 

Allocation of Cost of Stock (CCA-6), 
5 :316 

Assets Received by Creditor (BTA), 
6 :383 

Basis (DC), 3:189; 
(BTA), 11:697 

Bonds Converted into Stock (BTA), 
3:191 

Computation (BI), 6:384 

Condemnation Award (CCA-2), 9:573 

Constitutionality of Retroactive Statute 
(CCA-2), 6:382 

Contract Restricting Disposition of 
Profits (BTA), 3:191 

Deductions (CCA-2), 3:190; (CCA-6), 
7:446; (BTA), 7 :447 

Depreciation and Obsolescence Adjust- 
ments (DC), 3:189 


(CCA-6), 5:316; 
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Exchange of Debentures for Bonds 
(CCA-3), 6:382 
Exchange of Property for Stock (CCA- 
2), 6:382 
Exchange of Realty (CCA-2), 7 :446 
Flowage Deed (BI), 6:384 
German Investments (BTA), 11:698 
Investment in Foreign Corporation 
(BTA), 5:318 
Liquidating Dividend Distinguished 
from Stock Sale Gain (CCA-5), 5:317 
Loss Disallowed (BTA), 5:317 
Loss Reimbursed (BTA), 6:383 
Patent Rights (BTA), 11:698 
Real Estate Dealers (BTA), 3:191 
Recognition (BI), 2:128; (BTA), 3:191; 
3:392 
Reinvestment of Involuntary Conver- 
sion Proceeds (BI), 9:576 
Rental Payments under Abandoned 
Lease (BTA), 5:319 
Retirement of Assets (DC), 3:189 
Sale of Securities by Trust (CCA-3), 
53317 
Securities Acquired in Exchange (CCA- 
7), 32189 
Settlement with Mortgagee (CCA-6), 
23127 
Transfer to Controlled Corporation 
(BTA), 3:192 
Gasoline Tax— 
Deductions (BI), 3:192 
Gasoline Taxes— 
State (BI), 3:192 
German Investments (BTA), 11:698 
Gifts— 
Accrued Interest—Donor’s Taxability 
(BTA), 4:255 
Compensation v, (DC), 2:127 
Individuals (BI), 7 :448 
Not Completed (CCA-6), 3:190 
Good Will— 
Cést (CCA-9, 4:252 
Government Contracts— 
Processing Tax Included but Not Paid 
by Seller—Set-off (DC), 7 :446 
Grantors— 
Family Trust—Taxability (BTA), 5:318 
Taxability (CCA-6), 6:383 
Trust Income — Taxability 
CCA-6), 5:317 
Gross Income— 
Corporation Dealing in Own Stock 
(DC), 9:574 
Defined (BI), 4; 256, 6:384; (BTA), 
5:319; (CCA-2), 6:382 
Effect of Guaranty Contract (CCA-2), 
6 :382 
Exclusion — Earnings 
Ships (BI), 9:576 


Exclusion—Installment Payments under 
Insurance Contract (BTA), 4:255 

Foreign Ships (BI), 1:64 

Gift Not Completed by Delivery (CCA- 
6), 3:190 

Government Benefit Payments (BTA), 
8:511 

Installment Payments under Insurance 
Contract—Exclusion (BTA), 4:255 

Payments from State (CCA-1) 12:751 

Processing Tax Refund—When Re- 
ported (BTA), 8:512 

Sale of Treasury Stock (CCA-5), 4:253 

Severance Damage (BTA) 12:759 

Tax Reduction from Prior Deduction 
(BTA), 10:639 

Transfer of Reserve Account to Sur- 
plus (CCA-8), 5:316 

Unconstitutional Tax Refunded (BTA), 
4:255 

Use of 
12:751 

When Reported (BTA), 5:318 


(CCA-3; 


from Foreign 


Corporate Forms (CCA-5) 


H 


Head of Family— 
Personal Exemption 

(DC), 9:574 
Separate Homes (BTA), 5:319 


(BTA), 5:319; 
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Improper Accumulation of Surplus, (CCA- 
1), 10:636; (BTA), 10:639 

Income 
Accrual Bases (BTA), 11 :697 
Accrued-Dividends (BTA), 2:128 
Allocation (BTA), 5:317 
Annuity (CCA-9), 7 :445 
Assigned Attorney’s Fees in Uncom- 

pleted Cases (CCA-4), 10:636 


Decedent — When Reported (BTA), 
3:192 

Earned—Services Outside U. S. (CCA- 
2), 3:190 


Estates and Trusts (BI), 8:512 
Exclusion from (DC, WD, Pa.), 11:689 
Gross—see Gross Income 
Net—see Net Income 
Supplement T—Scope and Application 
(BI), 6:384 
Trust—see Trust Income 
v. Gift (CCA-4), 10 :636 
Indebtedness— 
Deducted Previously — Cancellation 
Deducted Previously—Cancellation EO 
(CCA-7), 7:445 
Individuals— 
Contributions (BI), 7 :448 
Credits (BTA), 7 :447 
Gifts (BI), 7 :448 
Lower (BI), 9:576 
Returns — Agreement as to Future 
Earnings (BTA), 5:319 


Installments— 
Payments under Insurance Contract— 
Exclusion from Gross Income (BTA), 
4:255 
Insurance Adjustment Associations (DC, 
ND, Ill.) 11:690 


Insurance Company— 
Insolvent—Loss Deduction (DC), 10 :637 
Taxability (CCA-8), 9:574 
Status of Reserves (DC), 5:317 


Insurance Contracts— 
Installment Payment—Exclusion from 
Gross Income (BTA), 4:255 
Insurance Policies— 
Assignment — Grantor's Taxability 
(CCA-5), 7 :446 
Interest— 
Accrual—Expense (BTA), 2:128 
Accrued—Deductibility (BTA), 4:254 
Accrued — Gift — Donor’s Taxability 
(BTA), 4:255 
Constructively Paid (BI), 5:320 
Deduction (DC, WD, Ky.) 11:690; 
(CCA-9), 6:382 
State Obligations (BI), 10:640 
Transferee’s Liability (BTA), 11: 
U. S. Obligations (BI), 4:256, 
9 :576 
Unpaid Taxes—Capital v. Business Ex- 
pense (CCA-10), 3:189 
v. Dividend (CCA-5), 5:317 
Investors— 
Expenses—Deductibility (BTA), 4:255 
Iowa— 
Property Taxes—Deductibility (CCA- 
8), 8:510 
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Jeopardy Assessment (DC, SD, Calif.) 
11 :690 
Jewelry Tax— 
Fountain Pens (BI), 1:64 
Joint Returns 
Liability (DC, ED, Wis.), 11:690 


L 
Leases— 
Fishing Grounds — Loss 
(BTA), 10:640 
Lessees and Lessors— 
Dividends Paid on Stock—Taxability, 
3:188 
Liability (BTA), 10:640 
Liabilities— 
Contingent (BTA), 4:254 


Deduction 
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Lien of Tax— 

Estate Tax (CCA-6), 10 :636 

Order of Preference (SC), 2:127 

Property (DC), 10:637 

Unpaid (DC), 10:637 
Life Insurance— 

Payment—Taxability (BTA), 1:64 
Life Membership (DC, ED, Pa.), 11:689 
Limitation on Assessment (CCA-7) 
Liquidating Dividends—see Dividends 
Liquidation— 

Distributions (BI), 1:64 

Tax-free—Dividends-paid Credit (BI), 

6:381 

Tax-free—Effect (BTA), 7 :448 

Liquor Taxes— 


Distinguished from Penalty (DC), 
10 :637 

Suit to Restrain Assessment (CCA-10), 
8:510 


Loss—see also Capital Gains or Losses; 
Gain or Loss 
Loss— 
Bad Debts (CCA-9), 10 :637 
Capital (CCA-6), 2:127 
Capital v. Ordinary (CCA-10), 2:127 
Deduction (CCA-9, DC), 10:637 
Lack of Bids (BTA), 4:255 
Mortgage Foreclosure (BTA), 1:63 
Oil-Well Drilling Expense—Deductibil- 
ity (BTA), 8:512 
Personal Property (BI), 1:64 
Sale of Residential Properties—Non- 
deductibility (BI), 5:320 
Theft—Deductibility (BTA), 4:255 
Unauthorized Use of Corporate Funds 
—Director—Deduction. (BTA), 4:256 
Worthless Stock (CCA-2), 2:128; 
(BTA), 4:256 
Worthless Stock—Deductibility (BTA), 
8:512; (CCA-9, DC), 10:637 
Losses— 
Individuals (BI), 9:576 
Not Compensated for (DC, ND, Ind.), 
11:689 


M 
Mortgages— 
Foreclosure—Loss (BTA), 1:63 
Reconveyance of Mortgaged Property 
to—Capital v. Ordinary Loss (CCA- 
10), 3:189 
Mortgagors— 
Loss from Property Reconveyed to 
Mortgagee—Partnership (BTA), 4:255 
Mutual Benefit Associations, Taxable (DC, 
Ariz.), 11:690 
Mutual Investment Company — Purchase 
and Sale of Own Stock (BTA), 6:384 


N 
Navy Base— 
Civilian Employees—Verification of Re- 
turns (BI), 5:320; 7 :448 
Net Profits— 
Interest in (DC), 9:573 
Nonresidents— 


Aliens—Credits Against Net Income 
(BI), 4:256 


oO 


Occupational Taxes— 
Administrative Provisions (CCA-10), 
10 :637 
Oil and Gas Wells— 
Business Expense Deduction (BI), 
9:576 
Charge to Capital and Expense (BI), 
2:128 
Oil and Gas Wells— 
Drilling Expenses—Loss—Deductibility 
(BTA), 8:512 
Oil Lease— 
Assignment (CCA-5), 6:382 
Capital Expenditure (CCA-9), 6:382 
Drilling Costs (CCA-9), 6:382 
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P 
Partnership— 
Husband and Wife (CCA-5) 12:751 
Limited—Taxability (BTA), 10:640 
Mortgagor’s Loss for Property Recon- 
veyed to Mortgagee (BTA), 4:255 
Payments to Widow (BTA) 12:759 
Tax Refund—Gross Income (BTA), 
8:512 
Patent— 
Sale—Capital Gain or Ordinary Income 
(BTA), 10:638 
Patent Rights— 
Gain or Loss (BTA), 11 :698 


Payment of Tax— 
Tax Series Notes—Tentative Returns 
(BI), 1:64 
Treasury Tax Notes (BI), 4:256 
Penalties— 
Returns—Divorced Husband 
7 2447 
Personal Exemption— 
Head of Family (DC), 9 :574 
Personal Holding Companies— 
Amounts Paid on Salaries (BTA), 7 :447 
Deductions (DC), 9:575 
Dividends-paid Credit (BTA), 7 :447 
Funds Irrevocably Set Aside for Pay- 
ment of Indebtedness (BTA), 7:448 
Reasonableness of Compensation (DC), 
9:575 
Stock Ownership (CCA-3) 12:751 
Undistributed Chapter A income (BTA), 
11 :698 
Personal Services— 
Compensation (BI), 7 :448 
Compensation—Reasonableness (BTA), 
3:191 
Post Exchanges— 
Tax Immunity (SC), 7 :445 
Processing Tax— 
Refunded to Customers (CCA-8), 9:573 
Refunds—When Gross Income Reported 
(BTA), 8:512 
Profits— 
Reduced by Amortization (BI), 5:320 
Restriction of (DC, WD, Tex.), 11:689 
Proof— 
Bad Debts—Burden (DC), 5:313 
Property— 
Exchange for Stock (CCA-2), 6:382 
Liens (DC), 10 :637 
Transferred to Corporation—Annuity 
Income Resulting (CCA-9), 7:445 
Iowa—Deductibility (CCA-8), 8:510 
Purchasing Fund— 
Estoppel (BTA), 6 :384 
Surplus (BTA), 6:384 


(BTA), 


R 
Railroad Property— 
Depreciation—Change of Accounting 
Method (CCA-8), 1:62 
Real Estate 
Exchange of—Tax Avoidance—Recogn- 
tion of Gain or Loss (CCA-2), 7 :446 
Purchased During Year—Tax Deduct- 
ibility (SC), 7 :445 
Subdivision Held during Inactive Peri- 
od—Capital Gain or Loss (BTA), 
4:255 
Title Remaining in Taxpayer—Deduc- 
tions (BTA), 7 :447 
Real Estate Dealers— 
Capital Gains or Losses (BTA), 3:191 
Real Estate Taxes— 
City—Accrual (BI), 3:192 


Refunds and Refund Claims— 

AAA Taxes (CCA), 3:189; (DC), 
(CCA-7), 5:315 

Capital Stock Tax (DC), 3:189 

Claims—Definition (BTA), 3:191 

Extent of Proof Required (CCA-7), 
32380 

Federal Processing Tax—Liability Ac- 
crual (BTA), 4:256 

Processing Tax (CCA-8), 9:573 

Processing Tax—When Gross Income 
Reported (BTA), 8:512 

Redetermination of Tax 
(DC), 6:382 

Manufacturers’ Excise Tax (1932 Act) 
(CCA-7), 4:253 
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Stock Transfer Tax (CCA-10), 3:190 
Suit (DC), 9:575 
Sugar Tax—Timeliness (DC), 1:63 
Suit—New Grounds in Amended Claim 
(DC), 7:446 
Unconstitutional 
(BTA), 4:255 
Reg. 103— 
Amended—Time for Filing Returns 
(BI), 8:512 
Reinvestment— 
Involuntary Conversion Proceeds—Gain 
or Loss (BI), 9:576 
Rents— 
Payments under Abandoned Lease— 
Loss Deduction (BTA), 5:319 
Reorganization— 
Bankruptcy Sale (SC), 3:188 
Bondholders’ Foreclosure (SC), 3:188 
Continuity of Interest (CCA-3), 5:317 
Exchange of Bonds as an Assumption 
of Indebtedness (CCA-2), 8:510 
Repurchase— 
Own Bonds at Less Than Face Value 
(DC), 7 :446 
Residence— 
Charge of (SC), 2:126 
Res Judicata— 
Judgment against Collector as Bar to 
Suit against U. S. (BI), 6:381 
Reserve Account— 
Transfer to Surplus—Gross 
(CCA-8), 5:316 
Reserves— 
Title Insurance 
(BC), §:327 
Restitution— 
Prior Years’ Wage Deficiencies—De- 
ductibility (BI), 9:576 
Retirement Plan— 
Assigned Benefit—Taxability (CCA-10), 
1:62 
Returns— 
Agreement as_ to 
(BTA), 5:319 
Individuals (BTA), 5:319 
Penalties—Divorced Husband (BTA), 
7 :447 
Supplement T—Computation of Tax— 
Manner of Election (BI), 2:128 
Tentative-Payment of Tax with Treas- 
ury Tax Service Notes (BI), 1:64 
Time for Filing—Reg. 103 Amended 
(BI), 8:512 
Verification—Civilian Employees’ at 
Army or Navy Bases (BI), 5:320; 
7 7448 
Revocable Trusts (BTA), 11 :698 


Rural Mail Carriers— 
Business Expense 
§:320 


Tax—Gross Income 


Income 


Company — Status 


Future Earnings 


Deduction (BI), 


Ss 
Salaries— 
Accrued — Note Given — Deductibility 
(BTA), $:319 
Nondeductible (BTA), 11:698 
Sales— 
Commissions—Whether Business Ex- 
pense (BTA), 6:384 
Residential Properties—Nondeductible 
Loss (BI), 5:320 
Tax-free (BI), 3:192 


A 
Accounting— 
“Calendar v. Fiscal Year’’ by Robert 
S. Holzman, 4:211 
Accounting— 
“Gift Tax Accounting’’ by H. Arnold 
Strangman, 7 :404 
Accounting— 
“Have Taxes Antiquated Today’s Ac- 
counting Methods?’’ by 
Accounting— 
‘‘Last-in, First-out Method of Inven- 
tory Accountg’’ by Richard Barker, 
£323 
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Sales Tax— 
Exemption—Federal Land Banks (SC), 
1:62 
Securities 
Acquired in Exchange—Basis for Gain 
or Loss (CCA-7), 3:189 
Sale of Trust—Basis of Gain (CCA-3), 
5 3387 
Traders—Deductions Denied (CCA-2), 
7 :447 
Security Dealers— 
Low Deduction (DC), 9:575 
Suit for Refund—Amended Complaint 
(DC), 9:575 
Settlors— 
Short-term Trusts (CCA-2), 6:382 
Trust Income—Taxability (CCA-3), 
33327 
Ships— 
Foreign—Gross Income (BI), 1:64 
Social Club— 
Dues and Initiation Fees Taxes (CC), 
1:62 
Sporting Goods— 
Excise Tax (CCA-2), 3:190; (CCA-7), 
4:253 
Stamp Taxes— 
Bank Consolidations 
Law (DC), 6:382 
Conveyance (DC), 7 :447 
Deed of Leasehold Interest (DC), 3:190 
Firearms (BI), 1:64 
Liability for tax (DC) 12:751 
No Deed of Conveyance (DC), 6:382 
Relinquishment of Mortgage Debt— 
Reconveyance—Foreclosure (DC, SD 
Reconveyance—Foreclosure (DC, SD, 
NY), 8:510 
Stock Transfers (BI), 6:384 
Unpaid Assessment (DC, SD, Calif), 
11 :690 
Voting Trust 
6 3383 
Statute of Limitations— 
Deficiency Assessments (BTA), 4:254 
Stock— 
Allocation of Cost—Basis of Gain or 
Loss (CCA-6), 5 :316 
Bonds Converted to (BTA), 3:191 
Bonus (BTA), 1:63 
Compensation Paid in (CCA-6), 3:189 
Dividends—Taxability (CCA-2), 8:511 
Property Exchanged for—Gain or Loss 
(CCA-2), 6:382 
Shares to Be Returned—Sufficient Des- 
ignation (CCA-10), 6:382 
“Short’’ and ‘‘Long’’ Accounts (BF), 
6:381 
Short Sales (BI), 6:381 
Transfers—Stamp Tax (BI), 6:384 
Valuation—Trial Court Procedure 
(CCA-8), 4:253 
Worthless—see Worthless Stock 
Stock Transfer Tax— 
Suit for Refund—Contract Construed 
(CCA-10), 3:190 
Subsidiaries— 
Advertising Expenses — Deductibility 
(BTA), 4:253 
Foreign—Payment of Foreign Tax by 
—Credit Denied (CCA-7), 4:253 
Sugar Tax— 
Refund Claim—Timeliness (DC), 1:63 
Suit for Refund— 
Amended Complaint—Security Dealers 
—Loss Deduction (DC), 9:575 


under Federal 


Certificates (CCA-9), 


INTERPRETATIONS 


“Accruals to Date of Death for Income Tax 
Purposes’’ by Kenneth W. Gemmill, 
7:44 

Adams, George T.— 

“Have Taxes Antiquated Today’s Ac- 
counting Methods?’’, 6 :323 

‘Alcoholic Beverage Taxes’’ by Roy G. and 
Gladys C. Blakey, 12:707 

Allyn, C. B.— 

“Green Light, Please!’’, 9:559 

Altman, George T.— 

“An Analysis of the Revenue Bill of 
1942,”" 8:451 
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Supplement T— 
Scope and Application (BI), 6:384 
Surplus— 
Accumulation—Sec, 102 Not Imposed 
(BTA), 1:63 
Improper Accumulation (BTA), 9:575 


T 
Tax Reduction— 
Benefit (BTA), 6:383 
Benefit Denied (BTA), 6 :383 
Tax Series Notes— 
Payment of Tax with—Tentative Re- 
turns (BI), 1:64 
Title Insurance Company— 
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State Tax Calendar 

“Tax Policy and the Control of Inflation 
in England’’ by Redvers Opie, 5:272 

“Tax Regulations and the Reéenactment 
Problem’’ by John B. Olverson, Jr.,* 
53314 

“Tax Treatment of Married and Single 
Persons under the Individual Income 
Tax’’ by George Jaszi, 5:259 

“‘Taxability of Accrued Salaries Gratui- 
tously Forgiven by Stockholding Offi- 

cers’’ by Emily Marx, 1:13; 9:523 

‘“‘Taxation and Life Insurance for Elderly 
Persons’’ by Evelyn E. West, 5 :204 
‘Taxation Is Not Enough—-A Plan for a 

Draft of Income’’ by George T. Alt- 

man, 6:328 

‘Taxation of Alimony Trusts—A Need for 
Congressional Reform’’ by Alan Gor- 
nick, 9 :529 

“Taxation of Capital Gains and Losses’”’ 
by N. R. Caine, 3 :139 

‘Taxation of Community Income and Ali- 
mony under the Revenue Act of 1941”’ 
by Charles L. B. Lowndes, 1:3 

‘“‘Taxation of Intangibles in the Various 
States’’ by Arthur Borak, 7 :431 

“‘Taxation In War Time’’ by Randolph E. 
Paul, 11:643 

‘Taxes Incident to Incorporating in Lating 
America’ by Edwin D. Ford, Jr., and 
A, Franklin Mackenzie, 10:585 

“Taxes on Gifts Subject to Contingencies,’’ 
by Walter L. Nossaman, 11:650 

“Tax-exempt Security During the Civil 
War, The”’ by Alfred G. Buehler, 6:341 

‘‘Taxpayer Offensive in New York’’ by L. 
Richard Guylay, 6 :346 

Tennessee— 

“State Tax Commissions—Their His- 
tory and Reports’’ by Lewis W. 
Morse, 5: 286 

Texas-— 

“State Tax Commissions-—Their His- 
tory and Reports’ by Lewis W. 
Morse, 5:289 

“TD 5032 and the Lang Case’’ by William 

Bittle Wells, 2:86 

Treatise— 

“New Tax Convention between the 
United Sttaes and Canada, The,”’ by 
Mitchell B. Carroll, 8 :459 
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Treatise— 
“Regulations Issued under Canadian 
Tax Treaty,”’ 8:501 
Tucker, Robert H.— 
““Excess Income Tax as a Source of 
Federal Revenue, The,’’ 9:515 
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“University of Kentucky Offers In-Service 
Training for Finance Administration 
Personnel’ by James W. Martin, 4:237 

Utah—- 

“State Tax Commissions—Their His- 
tory and Reports’’ by Lewis W. 
Morse, 5:291 


V 
Verleger, Philip K.— 

“Estate Tax: 
Certainty for 
tions,’’ * 9:567 

Vermont— 

“State Tax Commissions—Their His- 
tory and Reports’’ by Lewis W. 
Morse, 5:293 

“Victory Tax Accounting,”’ 
Strangman, 12:725 
Virginia— 
“State Tax Commissions—Their His- 


tory and Reports’’ by Lewis W. 
Morse, 9:550 


The Requirement of 
Charitable Deduc- 


by Arnold 
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“War. « and Changes in the State and 
Federal Tax Structures’’ by Paul 
Wueller and Morris Cohen, 9:517 

“War . and State Sales Taxes’’ by 
Douglas H. Eldrige, 7 :406 

War Taxation— 

“Impact of War upon Federal] Tax 
Structures, The: Australia, Canada 
and the United Sttaes’’ by Robert M. 
Kamins, 8 :481 

War Taxation— 

“War and Changes in the State 
and Federal Tax Structures’’ by 
Paul Wueller and Morris Cohen, 
9:517 

War Taxation— 

“War . and State Sales Taxes" 
by Douglas H. Eldridge, 7 :406 

War Tax— 

‘“‘Wartime Depreciation and Related 
Deduction,’’ 8 :501 

War Taxation— 

‘“‘World War II Canons of Taxation” 
by Joseph J. Klein, 8:465 

Washington— 

“State Tax Commissions—Their His- 
tory and Reports’’ by Lewis W. 
Morse, 9:551 

Washington Tax Talk, 1:42; 2:112; 3:175; 
4240: $:503: 63371: 72432: $2501; 9:5! 
10 :614; 11:776; 12:742 

Webster, S. S.— 

‘“‘Are Corporations People’’?, 12:719 

Weinstein, Jerome— 

“Direct Tax on the Use of Surplus 
Purchasing Power, AA,”’ 9:525 

Wells, William Bittle— 

“TD 5032 and the Lang Case,’’ 2:86 

West, Evelyn E.— 

‘‘Taxation and Life Insurance for El- 
derly Persons,’’ 4:204 

Wisconsin— 

‘“‘Wisconsins’ Income Tax Act on Its 
Thirtieth Birthday’’ by Harry Slater. 
4:27: 235 

‘“‘Wisconsin’s Income Tax Act on _ Its 
Thirtieth Birthday’’ by Harry Slater, 
1:27; 2:95 

Woods, Weightstill— 

‘Proposal to Bring Chicago’s No Man's 
Land into Use,”’ * 7 :442 

‘“‘World War II Canons of Taxation’’ by 
Joseph J. Klein, 8 :465 

Wueller, Paul and Morris Cohen— 

“War and Changes in the State 
and Federal Tax Structures,’’ 9:517 

Wyckoff, V. J.— 

‘“‘An Analysis of the Tax Resources of 
Selected States,’’ 2:102 
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